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JOHN STANLEY, Efq; - 


ATTORNEY GENERAL OF HIS MAJESTY 8 LEEWARD 
WEST INDIA ISLANDS, IN AMERICA, 


AND MEMBER OF PARLIAMENT FOR HASTINGS. 


SIR, 


Your general and ennie ac- 
quaintance with the laws of this 
cC.ountry, and particularly with that 
branch of them, to which the fol- 
lowing eſſay more immediately re- 
lates, was a ſufficient inducement 


for me to requeſt, that your name 


might ſanction chis work. But add- 
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ed to this, as you had the direction 


of my profeſſional ſtudies, I thought 
no perſon ſo well entitled to the 


mark of reſpect, which is now offer= 


ed by the firſt production of them, 


as their original promoter. With 


the higheſt ſenſe of the honour, 


_ which you have conferred upon me 


by this and other teſtimonies of your 
approbation, I remain 
Your moſt obedient, | 


and humble Servant, 


F. W. SANDERS. 


Monday, Nov. I4, 1791. 
13. Great-/quare, Gray's Inn. 


HE deſign of the enſuing eſſay is to 


elucidate and explain the very abſtruſe 
branch of our law relating to the nature and 
doctrines of uſes and truſts. In order to ac- 
compliſh this end, it has been thought proper, 


beſides giving a general knowledge of uſes and 
truſts, to ſhew their peculiar operation upon 
the ſeveral conveyances now in practice. 
'The author, therefore, has included, in this 
eſſay, a treatiſe upon conveyances at com- 
mon law, and thoſe deriving their effect 
from the ſtatute of ule. The conveyances 
by feoffment and grant are particularly ſe- 
lected and explained as to their operation at 
the common law; thereby making uſes with 
reſpect to them a ſecondary conſideration. 
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(E 
As to fines, recoveries, ſurrenders, &c. their 
effects at the common law have been alrea- 
dy, and at large, treated of by different au- 
thors; and they are therefore in this work 


only introduced occaſionally, as ſerving to 


explain ſome particular rule relating to 


uſes. 


In the execution of this work, and in its 
reception by the public, the author has 
every thing to fear from the conſciouſneſs 
of his own inability; but at the ſame time 
he has much to hope from that liberality, 
which he has already and undeſervedly ex- 
perienced from gentlemen of the profeſſion. 
As an incitement to the perfecting of this 
undertaking, he muſt here apply to himſelf 
the words of Lord Bacon, who on the ſame 


ſubje& thus expreſſes himſelf; * Herein, 


though I could not be ignorant of the 
ce difficulty of the matter, which he that 
« taketh in hand ſhall ſoon find; or much 
« leſs of my own inability, which I had 
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continual ſenſe and feeling of; yet, be- 
cauſe I had more means of abſolution 
than the younger ſort, and more leiſure 
than the greater ſort, I did think it not 
impoſſible to work ſome profitable effect 3 
the rather becauſe, where an inferior wit 
is bent and converſant upon one ſubject, 
he ſhall many times with patience and 
meditation diſſolve and undo many of the 
knots, which a greater wit, diſtracted with 
many matters, would rather cut in to 
than unknit: and at leaſt, if my inven- 
tion or judgment be too weak, or too 
barren, yet, by the benefit of others arts, 
I did hope to diſpoſe or digeſt the au- 
thorities or opinions, which are in caſes 
of uſes, in ſuch order and method, as 
they ſhould take light one from another, 
though they took no light from me.” 
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HISTORY, NATURE, 
AND LAWS 

OF Eo 
Uſes and Trufts, 


— — — 


— 


HAT EVER might originally have 

been the cauſes of introducing usks 

and TRUSTS into this kingdom; whether they 
were firſt introduced by the clergy, i in order 
to avoid the ſtatutes of mortmain, or whether 
they were introduced on other accounts, we 
certainly derive our primal notion of them 
from the civil law. When men began to 
judge of the principles and effects of the fei- 
commiſſa of the civilians, they ſoon found op- 
portunities and reaſons for adopting, or at 
leaſt endeavouring to adopt, ſimilar modes of 
conveying or deviſing their property. It 
may not then be unacceptable, or altogether 
unprofitable, before we enter into our enqui- 


ries concerning the laws relating to uſes and 
PY 1 truſts, 


(3 


truſts, to give an idea of the civil law, as it 


ſtood with reſpect to %s. The word w/e in 
the civil law is applied to more purpoſes than 
we find it in our law. That had its zſus- 


frultus, and its fidei-commiſſum. The uſus- 


a Domat. lib. 1. 
tit. 11. . 
f. f. A Fo 


b Ba. uſes 19. * 


frufus is defined to be © a right to uſe or 


< enjoy a thing which is not our own, pre- 


ce ſerving it whole and entire without ſpoiling 
ce or diminiſhing *.” This kind of uſe had 
the peculiar quality of determining by the 
civil or natural death of the perſon who en- 
Joyed it: ſo that it was nothing elſe than ſepa- 
rating the right of property' from that of the 
preſent enjoyment; and in this ſenſe it an- 
ſwers very well to our notion of a particular 
tenancy, which allows the preſent enjoyment 
to exiſt in the tenant, while the right to the 
inheritance remains in another *. But this 
uſus-fruFus was not, properly and technically 
ſpeaking, called a u/e even among the civi- 
lians, for they made this diſtinction between 
a vſu-fruft and a ſimilar kind of uſe. i. e. That 
a vſu-fruft was the right of enjoying all the 
fruits and revenues, which the eſtate, that was 
ſubject to it, was capable of producing; but 


The edition of Bacon's reading on uſes referred to in 
the courſe of the enſuing work, is that in 8 vo. 1785. 


4 | that 


| (I | 
that uſe conſiſted only in a right to take out 
of the fruits of the ground, ſuch portion of 
them as might be conſumed by »/e, and 
which was neceſſary for the perſon who had 
the uſe *. Both the »/u-fruF and the uſe © Dom. ib. x, 


tit. 11. 1, 2. 


expired by the natural or civil death af the 
perſon who had the right to them; which 
right was deemed perſonal *, | 4 Ibid, f. 6. 


Thus we ſee that neither the definition of a 
uſu-fraf or uſe at all anſwers to our idea of 
2% The diviſion of the civil law which an- 
ſwers neareſt to our uſe, is called by the wri- 
ters of that law fdzi-commiſſa hæreditas, or 
fidei-commiſſum univerſale. Thoſe were the ap- 

- pellations given to it by the Roman law, whilſt 
Monſ. Domat calls it ſimply a direct ſubſtitu- 
tion or fiduciary bequeſt. This kind of uſe 
aroſe upon teſtamentary donations, and it was 
called a fiduciary bequeſt, .or fidei-commiſſa 
hzreditas, to diſtinguiſh” it from two other 
kinds of bequeſts or ſubſtitutions ; ſo that the 
civil law acknowledges three kinds of be- 
queſts or ſubſtitutions. The firſt was called 
a vulgar ſubſtitution ; the ſecond a pupillary 
ſubſtitution; the third a direct or fiduciary 
ſubſtitution or bequeſt, or according to the ; 


Ronny law a fidei-commiſſum, The vulgar ſub- 
B 2 ſtitution 


(43 


_ * Domat- libs. ſtitution is defined®* to be the © inſtitution 
2 © of an executor who is called in default of 
te another, who either cannot or will not take 

te upon him that quality; and is nothing more 

than the appointing one perſon as executor in 

default of another. Lucius Titus heres eſto, ſi 

mihi Lucius Titius hæres non erit, tunc Seius, 

4b. f hæres mihi eſto This ſubſtitution differs 
pup. ſab. from our conditional eſtates only in this, that 
ll the condition in the former caſe is in default 
1 of the firſt executor, but in the latter the con- 
Gl dition is, that if the donee die without ſuch 
4 | particular heirs as are limited in the gift, 
| r Cow. inſt. that then the lands ſhall revert to the donor *, 

| 


Ub. 2. tit. 15. $ 3 
1 The pupillary ſubſtitution allowed the father 


not only to diſpoſe of his wr lands and 

goods to his child under age, and in default 

of him, or in caſe he died under a particular 

age, to another, but alſo the child's own goods 

in the ſame manner; thereby not only making 

v Domat- lib. g. his own will, but that of his child's alſo ®, 
2 1. .. This kind of ſubſtitution very juſtly gives an 
opportunity of cenſuring the protection, 

which the civil law has afforded it. The 

Arect ſubſtitution or fiduciary bequeſt, or ac- 

cording to the Roman law the Jidei-commiſſa- 

bereditas, is the laſt, and indeed is the 
ſubſtitution which moſt reſembles our ex- 

planation 
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planation of uſe or truſt: and it is to this 


ſort of ſubſtitution that we owe our firſt in- 
troduction of uſes. I call it fidei- commiſſa 
hzreditas, in diſtinction to the generality of 
the expreſſion fidei-commiſſum, for this latter, I 
apprehend, alſo includes the pupillary ſubſti- 
tution *, This fdei-commiſſa hereditas ſeems 
firſt to have been invented on account of 
ſome diſability in the deviſee to take lands of 
inheritance. Thus were the deportati and 
peregrini ſituated; ſo that when a teſtator in- 
tended to leave his lands to this deſcription 


i Ibid. lib, 3. 
tit. 1. 


of people, he was obliged to give them firſt 


to his executor with terms of intreaty to de- 
liver them to the deviſee or c'eſtuique truſt. 
This is explained by the definition we find of 
this kind of truſt; © eſt ultima voluntas, qua 
6e quid verbis precariis, non civilibus per inter- 
e pgſitam perſonam, alicui relinquitur *.” The 


manner of making this fiduciary bequeſt was du 


this, viz. © Rogo te Luci Titi cum primum 
* poteris hæreditatem meam adire, eam Caio 
« Seto reddas, reſtituas !.“ If the executor or 
heir therefore did not perform the truſt repoſed 
in them, the ceſtuique truſt had no remedy; 
for the truſtee was bound © nullo vinculo 
juris, ſed tantum pudore; that is, by his own 
conſcience only, It is faid, that as the ce/- 

B 3  tuique 


k Juſt, Inſt, 


lid. 2. pa. 7634 
0. 


I Vide Dom. 
I. g. tit; 3 
1. I. al. gi n.s b. 


OY 

tuique truſt had no remedy, the teſtator was 
induced to uſe more ſtrong, or rather more 
ſubtle terms of intreaty, and expreſſed himſelf 
« Rogo te per ſalutem Auguſti, or the like. 
This kind of intreaty was evidently intro- 
duced, that upon the breach of any truſt, and 
upon complaint to Auguſtus, he would be 
i induced to interfere, and ſee equity properly 
9 adminiſtered, taking the breach of the truſt to 
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0 : truſt therefore perceived the truſt to be ne- 
| glected, or miſapplied, he made his ſuit to 
Auguſtus, through whoſe favour and influ- 
ence he obtained redreſs. This occupation, 
into which Auguſtus was involuntarily drawn, af 
| muſt ſoon have been rendered very diſagree- = 
al able and irkſome. Upon this account Aus 
48 ouſtus ordered the conſuls, upon applications E 
wil of this nature, to exerciſe the authority which EF 
| | | he had formerly done. At length the cuſtom = 
1 ol applying againſt breaches of truſts became n 
| ſo common, that it was thought neceſſary to L 
create a prætor, who ſhould have the parti- 
lar power of examining into thoſe matters. 
Ul This perſon was denominated, from the office 
1 = Juſt. in. which he held, fidei-commiſſarius. Juſtinian ® 
. page 765, 266. upon this head has given us the following 
„ Paſſage, after having made a previous men- 
| | tion 
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tron of the original ſtate of theſe truſts; 
te Poſtea divus Auguſtus primus, ſemel, ite- 
© rumque, gratia perſonarum motus, vel 
« quia per ipſius ſalutem rogatus quis dicere- 
« tur, ob infignem quorundam perfidiam, 
ce juſſit conſulibus, auctoritatem ſuam in- 
« ter ponere. Quod quia juſtum videbatur, 
ce et populare erat, paulatim converſum eſt 
« in aſſiduam juriſdictionem. , Tantuſque 
ce eorum favor factus erat, ut paulatim præ- 
ce tor proprius crearetur, qui de fideĩ- com- 
© miſſariis jus diceretur, quem fidei- commiſ- 
ct ſarium appellant.” : 


According to this ſhort account of theſe 
fiduciary bequeſts, we ſee that they depended, 
in their commencement, upon the honeſty of 
the heir or executor. They afterwards aſ- 
ſumed a more regular and certain cuurſe. 
At length it was found proper to render 
the eſtate of ceſtuique truſt in every reſpect 
equivalent to the legal ownerſhip. This was 
effected by the two decrees of ſenate called 
Senatus conſultum Trebellianum, et P-gafi- 
annum”, The decrees here alluded to reſem- 
ble in effect the ſtatute of 27 H. 8. which 
draws the poſſeſſion to the uſe, and, as it were, 
incorporates them, This will come under 

B44: our 


n Vide Ba. uſes. 
19 


i * T 5 * 
.. 2 K . 
* >. — * . a \ 
© 


— 


0 — 
N 


. munen * N 3 
. 4 op = 2 — ay > a 
_—_— * N as A 
** WE e — 2 
W — 3 3 
ga. 42 EY — — — * > . . : 
: » Wen — . — —— Irarapeooptawe #> - - 
4 8 en 4 or 5 . 2 n Yo * n bn * n b 05 
REES AA, ER I. $3 inch 2d FL % 8 - 1 5 mad oh » 3 , p 74 I — — — —_ 
- @ $4 =* S* 3 2 N a+ 2 — — — ny — 3 A — 


Rs 


* 
CARES 


ge tt 2 4 
re 2 I 
eee ene 


E 


our future conſideration. Indeed, if we com- 


pare the riſe and hiſtory of the fidei-commiſ- 


ſa of the Roman law, to the origin and pro- 


greſs of our laws of uſes and truſts, we ſhall 
find them to have a great reſemblance. It 


muſt be admitted that the cauſe of introdu- 


cing truſts into the civil law differed from 
that which occaſioned their introduction into 
this country. Their origin in the civil law 
proceeded from teſtamentary diſpoſitions ; 
whilſt it is very clear that conveyances to 
truſts gave us the firſt notion of them. 
However, whether we convey in truſt, of 
deviſe in truſt, the idea of a truſt mult be the 
ſame in both caſes. With reſpect to the fi- 
dei-commiſſa of the civilians, it is further ob- 
ſervable, that though the niceties of uſes and 
truſts are ſo much and ſo generally complain- 
ed of in our law, yet the determinations re- 
lating to them in the civil law are ſo nume- 
rous, that Peregrinus has written a large folio 
volume de fidei-commiſſis, (and as he ex- 
preſſes it) preſertim de univerſalibus, or de 
hæreditatibus. | 


A uſe with us is defined to be © a 7ry/t or 

« confidence, which is not iſſuing out of land, 
< but as a thing collateral, annexed in privity: 
ce to 


| 4 

« to the eſtate, and to the perſon, touching 
cc the land; ſcil. that ceſtuique uſe ſhall 
« take the profits, and that the teretenant 
ſhall make eſtates according to his direc- 
ce tions".” By this definition we ſee that a 
uſe is deſcribed to be a ruſt. This would 
naturally lead a perſon to imagine that there 
exiſted no difference between theſe two 
words; and indeed it muſt be admitted that 
uſe, in its common acceptation, generally an- 
nexes the idea of a truſt, eſpecially when we 
ſpeak of them, as exiſting before the ſtatute 
of uſes. However, if we attend to the fol- 
| lowing account of uſes and truſts, we ſhall 
find, that even previous to the paſſing of the 
ſtatute of uſes, in the reign of Henry the 
eighth, there was a ſeltled diſtinction between 
uſes and truſts. In the enſuing pages, I 
ſnall endeavour to trace the origin and pro- 


A 


0 


greſſion of uſes and truſts. In doing this, 


I ſhall attempt to point out the difference 
between them, as known before the ſtatute of 
uſes. I ſhall only premiſe in this place, that 
uſes were of a permanent, and general nature, 
and that a regular ſyſtem was adopted with 
reſpect to them even at the common law. 
Bur truſts were of a ſpecial, or colluſive and 
tranſitory nature, and at the common law 

> they 


n 1. Co. 12 1. a. ks 


Vide Ba. uſes. 
P+ 8. 


(03 
they were, and ſtill are, unnoticeable, and not 
of the ſmalleſt conſideration, 

Various have been the conjectures con- 
cerning the period, when uſes and truſts were 


writers on this ſubje& have been induced to 
date their origin at a very early time indeed. 
Hence it is that ſome fancy they were 
known in the reign of Henry the third, This 
opinion is occaſioned by the ſtatute of Marl- 
*52 H. 3. c. 6. bridge, made in the 52d year of that mo- 
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16 narch's reign, which relieves againſt falſe and 
1 covinous feoffments, made to defraud the 


chief lords of their wards. However, this 
ſtatute, I apprehend, does not warrant any 
ſuch concluſion. The feoftments here allud- 
ed to were feoffments upon condition, and 
not upon 7rvft : and the very words of the 
ſtatute tend to ſhew that the feoffor took it 
out of the power of the feoffze to injure him, 
ſe by annexing a penalty to the non- perform- 
1 ance of the agreement. That neither uſes nor 
WW truſts were known at that time is very evi- 
1M dent from the circumſtances attending the 
ſucceeding king's reign (Edward the firſt) : 
for the clergy, who were then endeavouring 
„ arte vel ingenio to bring lands into mortmain 
„ without 
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firſt introduced into this kingdom. Many 


E281) 


without licence, it ſeems were not yet ac- 
quainted with the utility of uſes and truſts. 
The ſtatute de religioſis? does not take any 
notice of uſes or truſts ; and this ſtatute was 
principally made to prevent alienations in 
mortmain. Had uſes or truſts been known 
among us at that time, the clergy it is cer- 
tain would have taken advantage of the 
knowledge of them ; for we may fairly ſup- 
poſe that they were more converſant in the 
civil law, than thie laity. 


Some have ſuppoſed that truſts were re- 
ceived very early among us on account of the 
writ called cau/a matrimonii prælocuti. Thus, 
if a woman had given lands in fze or for life 
to a man, to the intent he ſhould marry her, if 
the man did not marry her, the common law 
gave her this writ of cauſa matrimonii prælo- 
cuti to recover her lands. So if the woman 
had given the lands to a ſtranger, to the intent 
to give the lands to her, and to her intended 
huſband, the ſame writ was. given her, if the 
marriage did not take effe&t*. This writ, 
we mult obſerve, was given to the woman 
by the common law, which alone gives us 
an ample reaſon to conclude. that the conj/- 
dence repoſed in the huſband or ſtranger, was 
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neither a uſe nor a truſt. For it is a rule that 
whenever a remedy is given againſt uſes or 
truſts, that remedy 1s afforded by an expreſs 
ſtatute, and not by the common lau. Beſides 
the grant of the lands in either caſe was upon 
a condition in law; which condition would 
make void an eſtate acknowledged by the 
common law, as a fee-ſimple, or eſtate for 
life, though it could not avoid an eſtate 
created by a ſtatute, as an eſtate tail. It 
has been further ſaid that uſes and truſts were 
introduced about the reign of Edward the 
ſecond”; but I have found nothing which 
could induce-me to form ſuch an opinion. 


But I think we may clearly fix the com- 
mencement of truſts in the reign of the third 
Edward. For in the firſt place, Brook in a 
note upon a caſe reported in the year book 
of that reign * (where feoffees ſued by peti- 
tion to the king) thinks it very worthy of 
obſervation that truſts were known in thoſe 
days*. However, lord Bacon ſays, that 
both this caſe, and the book of 8. A. (where 
a fine was levied in autre droit) are but im- 
plications of no moment”. But granting 
that theſe caſes are but implications of no 
moment, yet the ſtatute 5o Ed. 3.* clearly: 

proves 


e 139 
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proves that ſpecial truſts were then in practice, 
By that ſtatute we find that divers people, in 
order to cheat their creditors, made fraudulent 


conveyances to their friends upon truſt and 


colluſion, to have the profits at their diſpoſal, 
The ſtatute runs thus: —© Becauſe that di- 
« vers people inherit of divers tenements, 
cc borrowing divers goods in money, or in 
“ merchandize of divers people of this realm, 
© do give their tenements and chattels to 
ce their friends by colligſion thereof to have the 
ce profits at their will, and after to flee to the 
« franchiſe of Weſtminſter, St. Martin le 
* Graund of London, or other ſuch privi- 
© ledged places, and there do live a great 
« time with an high countenance of other 
« man's goods, and profits of the ſaid tene- 
c ments and chattels, till the ſaid creditors 
* ſhall be bound to take a ſmall parcel of 
© their debt, and releaſe the remnant : It 1s 
« ordained and aſſented, that if it be found 
cc that ſuch gifts be ſo made by colluſion, 
cc that the ſaid creditors ſhall have execution 
of the ſaid tenements as if no ſuch gifts had 
* been made,” — 


LA) 


With reſpect to this ſtatute, I muſt obſerve, 
that though the word truſt is not mentioned 
| in 
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winch the poſſeſſion or ſeiſin being transferred 
| | to 


( w'7 
in it, yer it is very evident that the convey- 
ances, which it complains of, were upon 


fraudulent truſts. But the truſts here allud- 


ed to were not properly ſpeaking zſes, as 1 
ſhall attempt to ſhew in a ſubſequent page. 
Conveyances, however, of a ſimilar nature 
were ſoon after put in practice. In the be- 
ginning of Richard the ſecond's reign, we 
find that people, in order to defeat the ac- 


tions of thoſe who had a right of action 


againſt them, as being in poſſeſſion of lands, 
made ſecret conveyances, by which means 


the demandant was ignorant againſt whom to 


bring his action. To remedy this miſchief, 
a ſtatute* was made, authoriſing the de- 


mandant to bring his action againſt the pernors 


of the profits. 


The truſtos hinted at in this as well as the 
co Edw. 3. are not zes. Theſe truſts are 


of a ſpecial, and tranſitory nature. They had 


not the permanent quality of a vſe. The true 
diſtinction, I take it, between uſes and truſts, 
when both were in their infancy, and until 


the ſtatute of uſes was paſſed, conſiſted in 


this, viz. a uſe was properly ſo called, when 
a man made a feoffment in fee to a friend, by 
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15 ) * 
to the feoffee, the feoffor placed a confidence 
in him to permit ſuch perſon or perſons as 


he ſhould or had named, to receive the pro- 


fits; and alſo to make ſuch legal eſtates as 
ſuch perſon or perſons ſhould direct. This 
confidence was the uſe: for here the feoffee 
had a permanent eſtate in fee in the lands, ſub- 


| ject, however, to the uſe, or diſtribution of 


the profits. This 2, on account of its di- 
viding the land into two eſtates, viz. an eſtate 
in the land, and an eſtate in the uſe or profits, 
was reduced into a regular ſyſtem. But a 
truſt did not, in its original meaning, make 
this regular diviſion of property into uſe and 
poſſeſſion, but it rather ſignified, that a man 
had made a conveyance of his lands to ano- 
ther, by which conveyance he not only gave the 
poſſeſſion, but alſo the 2e, or right to take the 
profits, to the grantee : but there was a kind 
of perſonal truſt repoſed in the grantee, that 
he would retain both the poſſeſſion and uſe 
in order to anſwer ſome ſpecial intent or pur- 
poſe. I will not give, as an inſtance of this 
kind of truſt, the truſts complained of in the 
two above-mentioned ſtatutes ; for the con- 
veyances they allude to ſeem indeed to make 
a fraudulent diviſion of the poſſeſſion, and - 
profits—though I muſt . with reſpect 


0 


( 
to them, that 2½ are not nom reckoned to 
be of a fraudulent or covinous nature, and that 

theſe conveyances in truſt to deceive credi- 
tors would at this day be preſumed to trans- 
fer the ſe to the grantee before the ſpecial 

zruſt could be ſatisfied. But to put a plainer 

caſe, if a conveyance was made to a man, in 
truſt or to the intent to make another con- 


Ml veyance to a third perſon, here the truſt pla- 5 
[| ced 1n the grantee was not to pay over the A 
il profits, but to diſpoſe of the profits and the Mm 
| poſſeſſion : This . truſt was then of a ppecial, 1 
jt tranſitory, nature, and not a uſe. I ſay it was 4 | 
1 not a uſe Zefore the ſtatute, becauſe ſuch a 4 
14 truſt or intent would not now be executed by 95 
| j pt Shep T, sor. the ſtatute *, For if we conſider this caſe as 3 
al x N happening ince the ſtatute of uſes, it will place \ 
Il; the diſtinction I have taken between a /e 1 
1 | | _ and a fruſt in a ſtill more accurate point of 3 
if i i view. If a man by recovery, fine, or feoff- 2 
i j þ ment, conveys lands to one (without declar- 2 
i ing any uſe, and there being no conſidera- 5 
if 


tion), in truſt or to the intent that he ſhould 
convey to a ſtranger; in order to make this 
conveyance, and to perform the truſt, the 
orantee muſt have in him both the 2½ and 
Fon hat poſſe efion *, though the former is not expreſsly 


.. 248. Dy. 106. 
oe. x | declared 


—— 


3 


65 
declared to him *. Now, as the uſe is not ex- 
preſsly declared to the grantee, and as by a 
conſtruction of law the uſe is implied to 
be in the grantee, it is very plain that the 
execution of the 2/ is but a preliminary and 
neceſſary ſtep towards the performance of 


the zryſt, Conſtruing the uſe to be in the 


grantee in this caſe ſince the ſtatute, is only 
to give that efficacy to the intent of the con- 
veyance, which it muſt have had before the 
introduction of uſes, when the poſſeſſion and 
the right to the profits paſſed by a conveyance 
of the land. However, the doctrine of uſes 
has certainly made an improvement in this 
kind of conveyance in truſt: for it 1s faid, 
that if a man makes a conveyance to the in- 


tent to make another conveyance, without 
-. declaring any uſe, and the grantee does not 


make the conveyance in a convenient time, 
then the uſe will refult to him who made the 


| conveyance , and thereby render the perform- 


ance of the truſt impoſſible, I muſt alſo 


* According to Holt, J. C. if a feoffment is made, or 
fine levied to a man and his heirs, to anſwer a particular 
intent, or ſpecial truſt, the eſtate is in the feoffee or conu- 
zee, by way of commen law, and not by way of »/e, and 
after the intent is effected, the 2% will ariſe from the feof« 
er, or conuzor by conſtruction of law, Gilb. Rep. 16, 17. 
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obſerve that the words, fruſt, confidence, or- 
intent, may of themſelves in ſome inſtances 
create a uſe, eſpecially when the intention of 
the parties appears to favour ſuch a conſtrue- 
tion. Therefore the caſe cited in the margin 
of Dyer? does not contradict the foregoing: 
remarks; for it appears, by the indentures to 
lead the v/es of the fine in that caſe, that the 
intention of the parties was that the conuzee 
ſhould ſtand ſeiſed to ſuch 2ſ, as the conuzor 
ſhould appoint; and of courſe the uſes were 
executed by the ſtatute upon ſuch appoint- 
ment. 


So likewiſe, if a man is enfeoffed to the 
intent or in truſt to be re-enfeoffed, or to the 
intent to be vouched®, or to the intent to 
ſuffer a recovery“, none of theſe intents, or 
truſts, are uſes*, For indeed in all theſe 
caſes, as in the firſt, the /and and the uſe 


muſt be conſtrued to remain in the grantee, 


in order that the truſt or intent may be exe- 
cuted. But the reader will better underſtand 


theſe diſtinctions as he proceeds in the follow- 


ing account of uſes; for the 2½ and the laud 
are zow ſo entirely connected together, that 
in order to perform any of theſe truſis or in- 
tents, the uſe as well as the land muſt paſs to 


Moor. 102. pl. the grantee 5 | 


24% 


Uſes 
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Utes were certainly introduced in the reign 
of Richard the ſecond. Soon after his com- 
ing to the throne, a ſtatute was made, which 
provides, that no alien ſhould purchaſe any 
| benefice or occupy the ſame, either to his own 
uſe, or to the uſe of another v. This is the 
firſt ſtatute, which expreſsly mentions the word 
ſe, The next experimental ſtep with reſpect 
to making conveyances to uſes was tried by 
the clergy, in order to avoid the ſtatutes of 
mortmain ; for though they could not buy 
lands in their own names, yet they thought 
they might ſo far evade the ſtatutes by obtain- 
ing grants, not directly to their religious 
houſes, but to the 2% of their religious houſes : 
But the legiſlature ſoon interfered, and, by a 
ſtatute made 15 Richard 2. c. 5. it was en- 
acted, that the lands fo purchaſed to uſes 
ſhould be amortized by licence from the 
crown, or fold to private perſons; and that 
uſes ſhould be ſubje& for the future to the 
ſtatutes of mortmain, and e like the 
lands themſelves. 


The uſes mentioned in theſe two ſtatutes 
were of a permanent nature, and the purpoſes 
for which they were created, and their known 


power of evading the law, certainly gave us 
C 2 5 the 


* 7 Rich. 2. "RN 
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obſerve that the words, ruſt, confidence*, . 
intent, may of themſelves in ſome inſtances 
create a uſe, eſpecially when the intention of 
the parties appears to favour ſuch a conſtruc- 
tion. Therefore the caſe cited in the margin 
of Dyer? does not contradict the foregoing; 
remarks; for it appears, by the indentures to 
lead the /es of the fine in that caſe, that the 
intention of the parties was that the conuzee 


| ſhould ſtand ſeiſed to ſuch ſes, as the conuzor 


Ba. uſes. 8. 
i 2 Salk, 676. 
x Ba. uſes. 8. 


Vide poſts 


truſts, are uſes*. 


ſhould appoint; and of courſe the uſes were 
executed by the ſtatute upon ſuch appoint- 
ment, 


So likewiſe, if a man is enfeoffed to the 
intent or in truſt to be re-enfeoffed, or to the 
intent to be vouched bd or to the intent to 
ſuffer a recovery}, none of theſe intents, or 
For indeed in all theſe 
caſes, as in the firſt, the land and the uſe 
muſt be conſtrued to remain in the grantee, 
in order that the truſt or intent may be exe- 
cuted. But the reader will better underſtand 
theſe diſtinctions as he proceeds in the follow- 
ing account of uſes; for the 2ſ½ and the land 
are 70w fo entirely connected together, that 
in order to perform any of theſe truſts or in- 
tents, the ſe as well as the land muſt paſs to 


I Moor, 103- pl. the grantee”, | 
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Utes were certainly introduced in the reign 
of Richard the ſecond. Soon after his com- 
ing to the throne, a ſtatute was made, which 


provides, that no alien ſhould purchaſe any 


| benefice or occupy the ſame, either to his own 
uſe, or to the uſe of another. This is the 
firſt ſtatute, which expreſsly mentions the word 
ſe. The next experimental ſtep with reſpe& 
to making conveyances to uſes was tried by 


the clergy, in order to avoid the ſtatutes of 


mortmain ; for though they could not buy 
lands in their own names, yet they thought 
they might ſo far evade the ſtatutes by obtain- 
ing grants, not directly to their religious 
houſes, but to the 2. of their religious houſes : 


But the legiſlature ſoon interfered, and, by a 


ſtatute made 15 Richard 2. c. 5. it was en- 
acted, that the lands fo purchaſed to uſes 


ſnould be amortized by licence from the 


crown, or fold to private perſons; and that 
uſes ſhould be ſubje& for the future to the 
ſtatutes of mortmain, and forfeitable like the 
lands themſelves. 


The uſes mentioned in theſe two ſtatutes 
were of a permanent nature, and the purpoſes 
for which they were created, and their known 
power of evading the law, certainly gave us 

C 2 = the 


a 7 Rich. 2, c. 
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the idea of continuing them. The cauſes, 
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ſ 1 however, of their continuance after theſe two 
© | | ſtatutes, and the favourable conſtruction, 
Ul: which they have received at times, muſt be 
1 owing to the purpoſes for which they were 
1 created directly after theſe two ſtatutes. The 
1 0 uſes complained of in theſe ſtatutes were cer- 
| TH tainly of a covinous, though permanent nature. 
RI But we cannot wonder why the clerical chan- 
w cellors of thoſe days encouraged their com- 
1 mencement. The ſtatutes of mortmain af- 
Cit fected themſelves; and in aiding their bre- 
w_ thren in evaſion of the ſtatutes, they aſſiſted 
3 * their own intereſt. But the encouragement, 
Will which the chancellors gave to uſes was of no 
þ avail, and the inventors of uſes derived very 
j | little advantage from their contrivance. The 
Wi | legiſlature was determined that ſes ſhould 


never be of ſervice to the two purpoſes for 

which they were introduced. Therefore, 

though they originated in covin, yet their 
continuance proceeded from very equitable 

motives, as will be ſhewn hereafter. Upon 

this account, or reaſon of the continuance of 

_ uſes, it is, that we do not allow at this day a 
Ba. uſes.8. uſe to be conſidered as being covinous *, or 
colluffve. Therefore lord Bacon makes a 
diſtinction between corn, confidence (or traft } 

and 
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and ſ , which diſtinction he ſays ſhould not * Ibia. . 
be confounded. | 


The introduction then of uſes certainly ori- 


ginated in fraudulent circumſtances: upon 


this account we may naturally ſuppoſe that 
they received no countenance from the courts 
of law or the legiſlature. And as the courts of 
equity were principally inſtituted to prevent 
fraud, they could not (however the chancel- 
lors of thoſe days might be induced to act to 
the contrary) conſiſtent with their publick 
eonduct and office, give their entire ſupport 
and ſanction to tranſactions, the production 
of fraud. So that while uſes continued in this 
ſtate, there could be but very few (if any) 
rules adopted with regard to their conſtruc- 
tion; at leaſt the books are ſilent upon this 
head. It muſt be remembered that the diſ- 
putes between the houſes of Vork and Lan- 
caſter originated in the reign of Richard the 
ſecond. Their unfortunate quarrels had de- 
luged the kingdom in blood. When then 
the inducements of ſafety, or the rage f 
party, influenced men to embrace one fide or 
the other, ſtill the anxiety, which men poſ- 
ſeſſed to retain their fortunes and eſtates in 
* own family, perhaps through pride, and 
C3 perhaps 


„ 
perhaps from kinder motives, led them to 
ſeek means of preſerving their eſtates from 
forfeitures, before they ventured to enter into 
theſe civil broils. To effectuate theſe wiſhes, 
nothing could happen more opportunely than 
the idea of giving their eſtates to one indif- 
ferent perſon, to the uſe of the perſons wha 
were intended to be benefited by the truſt, 
Now there appeared two ways of limiting 
theſe eſtates to uſes. The moſt plain and 
ſimple was that of giving or conveying lands, 
in the life-time of the grantor, to ſuch uſes as 
were directed in the deed, or by parol ſigni- 
fication: Whilſt the other ſerved to give a 
power over 4/es that was not ſuffered by the 
common law over the land that of deviſing ; 
for though the lands were not permitted ta 
be deviſed by will, yet it was thought, that if 
a man made a feoffment to ſuch uſes, as he 
ſhould by his will appoint, though this could 
not operate as a deviſe of the lands them- 
ſelves, yet certainly it could as a deviſe or 
appointment of the uſe, which appointment 
would be binding in conſcience. By either 
of theſe diſpoſitions it was thought the lands 
would be ſaved from forfeitures. The cauſes 
then which induced men to continue uſes at 
this period were extremely different from their 
production. 


( 23 ) 
production. The original production of them 
was occaſioned by fraud — the continuance 
of them proceeded from that anxious ſenſa- 
tion, which it is hoped every honeſt perſon 


poſſeſſes. Here then was an ample field for 


that court, which 1s particularly inſtituted to 
obſerve the conſciences of men, to exert its 
influence. It had an opportunity of diftri- 
buting an equitable protection to thoſe which 
the extremum jus of the common law denied, 
and of this opportunity, we have reaſon to 
believe, they took the moſt favourable ad- 
vantage: for it is ſuppoſed, that about the 
reign of Edward the 4th, the courts of equity 
began to adopt a regular ſyſtem with regard 
to uſes. For in the year books of that mo- 
narch's reign we find many caſes relating to 
uſes”. However, there were caſes expreſsly 
relating to uſes before this period : though, 
lord Bacon ſays, there were not above fix in 
all”. But to proceed in our hiſtorical pro- 
greſs of uſes, from the 15 Richard 2. to the 
reign of Henry 6. the ſtatute book ſeems to 
be very ſilent on this head. Therefore, very 
few alterations and innovations could have 
been made in the learning of uſes, with regard 
to their equitable conſtruction or abuſe of 
juſtice, The ſtatutes of 4 Henry 4. C. 7. 

C4 and 


vide Ba. uſes. 
17. 


m Vide 5 Edw. 
4. 7. a. b. 
8 Edw. 4. 5. 


n Ba. uſes, 17. 
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and 11 Henry 6. c. 3. (which indeed are the 
only ſtatutes I can find relating to uſes, dur- 
ing theſe reigns, and that of Henry the 5th) 
were only enacted to confirm and enlarge the 
1 Richard 2. c. 9. which we have before 
explained. The 5th cap. however, of the 11 
Henry 6. ſhews that the knowledge of truſts 
had taught the cunning part of men a very 
ſubtle manner of committing injuries with 
impunity, contrary to the eſtabliſhed laws of 
the country. It ſeems that tenants for lives 
or years, who were ſubject to actions of 
waſte by the reverſioner, upon their commiſ- 
fion of it, had taken advantage of the doctrine 
of uſes and truſts, in order to eſcape the pu- 
niſhment, which otherwiſe ought to have 
been inflicted upon them by the perſon who 
claimed the reverſion and freehold. To this 
intent they conveyed their eftates to their 
friends in truſt for themſelves, and after that 
they committed waſte and deſtruction on the 
lands at their pleaſure; they ſtill continuing 
to occupy the premiſes, and take the profits 


to their own uſe : for the reverſioner being 


ignorant of the legal owner of the lands, did 
not know againſt whom to bring his action. 


But the legiſlature ſoon put a ſtop to this in- 


vention, For by the 5. c. of Henry 6, * it is 
| te ordained 


ta) 


& ordained and eſtabliſhed, That they in th 
« reverſion in ſuch caſe may have and main- 
ce tain a writ of waſte againſt the ſaid tenants 
ce for term of life, of another's life, or for years, 
« and ſo recover againſt them the place waſt- 
« ed, and their treble damages for the waſte 
e by them done, as they ought to have done 
« for the waſte committed by them before 
ce the ſaid grant and leaſe of the eſtate : Pro- 
ce yided always, That this ordinance hold not 
ce place, but where the firſt tenants, before 
ce the leaſe and grant of their faid eſtates, in 
ce the manner and form aboveſaid were pu- 
ge niſhable of waſte; and alſo, where after 
ce the ſaid grant and leaſe the ſaid firſt 
« tenants of the ſaid lands and tenements 
© take the profits at the time of the waſte 
cc done to their own proper ule.” But theſe 
conveyances by theſe tenants for lives and 
years, were more properly conveyances in 
truſt than to uſes, as I ſhall in another part 
of this eſſay endeavour to ſhew. However, 
theſe are the only ſtatutes relating to uſes and 
truſts during theſe three reigns. Indeed, in 
Henry the fifth's time there is no ſtature 
concerning them. There are alſo very few 
reports of caſes in the year books at this 


period touching this — There are a 
few, 


3 Ba. uſes, 27. 


( i 3 
few, and amongſt thoſe are 11 Hen, 4. Fo 
&5- 5 Hen. 5, 3-0 


From the 11 Hen, 6. to the reign of Richard 
the third, which includes the ſpace of fifty 
years, the ſtatute book is totally filent on the 
ſubject of uſes, From this circumſtance Lord 
Bacon thinks that unqueſtionably uſes were 
moſt favoured about that time*, Indeed 
there is great reaſon to believe that that ac- 
tually was the caſe ; eſpecially. if we conſider 
the ſtatute made in the firſt year of the reign 
of Richard the third, In order to give ſome 
idea of the cauſes of enacting that ſtatute, 
we muſt neceſſarily anticipate here a few ob- 
ſervations, which were intended for another 
place. Indeed to underſtand it properly we 


ſhould conſider the whole nature and different 


fituations of the feoffees, and ceſtuique uſe, 
But the full conſideration of that muſt be de- 


ferred till we have finiſhed our hiſtorical ac- 


count of the ſtatutes relating to uſes. Suffice 
it at preſent to obſerve, that the power of the 
feoffees, about this time, was much more 
confidential than it ſtood juſt before the 
making of the ſtatute 27 H. 8. c. 10. But 
this is not to be wondered at, if we remem- 
ber their original inſtitution, I ſhall now 

only 


F #7 1 

only ſpeak of the power of the feoffee and 
 ceituique uſe with reſpe& to alienation. At 
this period the feoffees not only poſſeſſed the 
whole eſtate in the land ?, but alſo, like abſo- 
lute owners, had the whole ability to give or 
diſpoſe of it as they pleaſed. In ſhort they 
were reckoned. in many caſes as complete 
proprietors of the land (as will be ſhewn 
hereafter) with this difference only, that if 
they had granted the lands without notice, or 
without a good conſideration ?, that in either 
caſe the ſecond feoffees would have been 
ſeiſed to the former uſes, in the ſame manner 
as the firſt feoffees were. And moreover, it 
ſeems that the ceſtuique uſe could always 
have compelled the feoffees or teretenants 
to make ſuch conveyances as he ſhould di- 
rect, either by executing the uſe to himſelf, 
or by transferring the land itſelf to another”, 
But this he was only compellable to do by 
ſubpcena out of chancery". Still, however, 
the feoffees, until fuch compulſion by the 
court of chancery, could make feoffments for 
a bona-fide conſideration, and without no- 
tice ; which feoffments would be good againſt 
the ceſtuique uſe, and all others. But not- 
withſtanding this power of the feoffees, the 
ceſtuique uſe might have aliened, or trans- 

© ferred 


P z. Co. 132. a. 


4 Plowd. 351. 
ed. 1684. 


F Vide 37 H. 6. 

35. Bro. tit. 
feoffment al 

uſes. Pl 14. 


T 1. Co. 121. b. 
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( 28 ) 
ferred his w/e by the common law; that is, 
he might have transferred the uſe or equita- 
ble right to the profits of the lands to ano- 
* Ba. uſes. 16, ther. But the alienee or purchaſer was in 
the fame precarious ſituation, with reſpect to 
the feoffees, as the ceſtuique uſe himſelf was ; 
for as to the poſſeſſion of the land, bat he 
could not meddle with or diſpoſe of, unlefs 
by ſuit in chancery, or by permiſſion of the 
feoffees; and even if the feoffees ſuffered 
him to be in poſſeſſion, and being ſo, he 
made a feoffment, this feoffment was ſup- 
poſed not to paſs the lawful poſſeſſion to 
the feoffee, without the concurrence of the 
Firſt feoffees. Whereupon the firſt feoffees 
uſed to enter upon the ſecond feoffee, which 
cauſed the parties to ſeek relief in equity, 
Gul. uſes. 27. and occaſioned the utmoſt vexation”, Up- 
on Which account it is natural to ſuppoſe 
that many new caſes aroſe upon the doc- 
trine of uſes, or, as it has been expreſſed, we 
may imagine, that the © conſciences of the 
cc feoffees, and others who were truſted, be- 
ce came too large, and would not perform the 
v1. Co. 101. b. © truſts repoſed in them ”.” To remedy, 
therefore, theſe inconveniences, and to give a 
better ſecurity to bona-fide purchaſers (and 


not, as is generally believed, to afford greater 
advantages 
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C 99 1 
advantages to the ceſtuique uſe than he poſ- 
ſeſſed before) was the ſtatute of Richard the 
firſt enacted. The ſtatute recites, © Becauſe, 
ce that by ſecret and unknown feoffments 
ce great unſurety, trouble, coſts, and grievous 
« yexations do daily grow betwixt the king's 
ce ſubjects, inſomuch that no man that buyeth 
« lands, tenements, rents, ſervices, or other 
cc hereditaments, nor women which have 
“ jointures or dowers in any lands, tenements, 
cc and other hereditaments, nor the laſt will 
« of men to be performed, nor leaſes for 
« term of life or years, nor annuities granted 
« to any perſon or perſons for their ſervices 
cc for term of their lives, or otherwiſe, be in 
perfect ſurety, nor without great trouble 
ce and doubt of the ſame, by reaſon of ſuch 
c privie and ſecret feoffments : For the re- 
«© medy whereof, it is ordained, eſtabliſhed, 
« and enacted, by the advice of the lords 
ce ſpiritual and temporal, and the commons 
ce in this preſent parliament aſſembled, and 
ce by authority of the ſame, That every eſtate, 
« feoffment, gift, releaſe, grant, teaſes and 
ce confirmations of lands, tenements, rents, 
© ſervices, and other hereditaments, made or 
© had, or hereafter to be made or had, by 


© any FIG or perſons being of full age, of 
< whole 
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( 30 ) 
ce whole memory, at large, and not in dureſs; 
ce to any perſon or perſons, and all recoveries 
c and executions had and made, ſhould: be 
« good and effectual to him to whom it is fo 
« made, had, or given, and to all others to 
tc his uſe, againſt the ſeller, feoffor, donor, 
« or granter of the ſame, and againſt the 
« ſellers, feoffors, donors; or granters, and 
« his and their heirs, claiming the ſame only 
ce to rhe 1% of the ſame, as heir or heirs to 
ce the ſame ſellers, feoffors, donors, or gran- 


© ters, and every of them, and againſt all 


ce others having or claiming any title or in- 
ce tereſt in the ſame, only to the uſe of the 
« ſame ſeller, feoffor, donor, or granter, or 
ce ſellers, donors, or granters, or, his or their 
ce ſaid heirs, at the time of the bargain, ſale, 
© covenants, gift, or grant made: ſaving to 
te every perſon or perſons ſuch. right, title, 
ce action, or intereſt, by reaſon of any gift in 
ce tail thereof made, as they ought to have if 
* this act had not been made.” 


T his ſtatute was evidently intended for the 
benefit of purchaſers, by giving the ceſtuique 
uſe an alienable power over the poſſeſſion, as 
well as the uſe. But the intention of the le- 
giſlature in befriending the purchaſer in this 
2 | manner 


1 
manner was entirely fruſtrated: for the ſtatute 


does not take away the power of the feoffees 
to make feofſments, as they did before 


the ſtatute *: for the eſtate of the land con- *. Co. 132. a. b. 
tinued in them, till a diſpoſition of it, either 
by themſelves, or the ceſtuique uſe. The 
ſtatute only encreaſed the power of the ceſ- 
tuique uſe, making his feoffment valid againſt 
thoſe of the feoffees, which was not ſo before 
the act. The eſtate then in the lands re- 
maining in the feoffees, they found means, 
contrary to the truſt repoſed in them, to 
make ſecret and covinous feoffinents, pre- 
vious to any diſpoſition made thereof by the 
ceſtuique uſe, whereby the ceſtuique uſe was 
diſabled from executing that power which 
the ſtatute meant to afford him. Be- 
ſides this inconvenience, there was a ſtill 
greater one produced by this ſtatute; for. it 
often occaſioned a kind of double-handed 
proceeding, or fraud in both the feoffees and 
ceſtuique uſe. The feoffees had a power 
over the poſſeſſion by the common law, and 
the ceſtuique dſe by the ſtatute. They 
therefore oftentimes, by colluſion, made ſe- 
cret and different feoffments, which prevent- 
ed and defeated each others alienation, and 


thereby deceived purchaſers. But though 
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the interit of the ſtatute was overturned ui 


this reſpect, yet it unavoidably produced 


new caſes, and required particular expoſi- 
tions. I ſhall, therefore, by way of digref- 
fion from the ſtatute account of uſes, make 
a few obſervations concerning this ſtatute, 


It has been a queſtion of ſome import- 
ance, . and perhaps not yet decided in our 
books, whether any or what part of the an- 
tient eſtate, which was in the feoffees before 
any diſpoſition by the ceſtuique ule, ſtill con- 
tinued in them after the feoffment or aliena- 
tion by the ceſtuique uſe. This is, how- 


ever, a queſtion- which muſt be governed by 


circumſtances; that is, there may be one 
caſe, as I take it, where all the eſtate and 
right of entry may be entirely out of the 
feoffees by the conveyance of ceſtuique uſe, 
whilſt in another caſe at leaſt a right of entry 


may continue in the feoffees, notwithſtanding 


ſuch alienation by the ceſtuique uſe. As an 
inſtance. of the former caſe, if ceſtuique uſe 
in /ee ſhould make a feofitnent in fee, accord- 
ing to the 1 Richard g. c. 1. it ſeems that 
the whole intcreſt of the feoffecs is taken 
away, and given to the ſecond feoffee, and 
therefore not any eſtate remains in them, 

: Upon 


($0 7 

Upon this principle it has further been held, 
that if there be ceſtuique uſe in fee, and he 
| makes a feoffment in fee upon condition of 
re-entry, and afterwards the condition is 
broken, and the ceſtuique uſe enters, after 
this entry he ſhall retain the lands for ever 
againſt the feoffees?. For their intereſt in 
the lands is diveſted by the feoffment of ceſ- 
tuique uſe. The reaſon of this caſe how- 
ever ſeems to differ from another of the ſame 
nature; for if a baron, ſeiſed in right of his 
wife, makes a feoffment upon condition, and 
enters for the condition broken, the right of 
the wife is not thereby extinct *, 


But though the law ſtood thus with re- 
ſpe& to the alienation of a ceſtuique uſe in 
tee by the ſtatute of 1 Rich. 3. yet we muſt 


make a diſtinction when ceſtuique uſe had 


only a particular eſtate in the lands, as for 
term of life, &c. with a remainder over, or 
where he was tenant in tail with ſuch a re- 
mainder. For, I apprehend, that after the 
death of ceſtuique uſe, and after his feoff- 
ment, the feoffees had a right to enter to re- 
vive the former uſes ; which clearly ſhews 


that either the remaining part of the uſe, 


after the particular eſtate of ceſtuique uſe 
| E Was 


2 H. 7. fo. 
25. Bro. tit. 
feofF. al. uſ. pl. 
18. Co. Litt. 
103. A. 
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5 H. 7. 5. 
b. 6. a. Vide 
alſo Co. Litt. 
39. b. 


Dyer 88. b. 
89. a. 
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vas determined, continued in them, or if it 


was entirely out of them, that they had a 
right to reveſt it after the demiſe of ceſtuique 
uſe by their entry. This diſtinction however 
has been doubted by ſome, who thought that 


the feoffees would have had no title of entry 


after ſuch a feoffment or other alienation. 
The caſes cited to authorize this laſt doctrine 
are chiefly taken from Dyer's reports. 


Thus, in a caſe in the feventh year of Ed- 
ward the Sixth's reign, where one Davis being 
ſeiſed in fee enfeoffed J. L. and others in fee, 
in the 19th year of Henry the 8th, to the uſe 
of his wife for life, remainder to his brother 
in tail, remainder to B. H. in tail, remainder 
to the right heirs of the feoffee. Afterwards, 
in 24th Henry 8. Davis and his wife levied 
a fine with proclamations to Sir H. W. and 
others in fee, 20 the uſe of Sir H. W. and 
his heirs in fee. The brother, the firſt in re- 
mainder, joined in the fine in the 32 Hen. 8. 
Sir T. W. ſon and heir of Sir H. W. bar- 
gained and ſold the lands to the king in fee. 
After this the brother died, and then the 
wife died. J. L. the ſurviving feoffee, 
brought his petition, and this matter. was 
found by the verdict. In arreſt of judg- 
| | | ment, 


i 6 

ment, it was alledged for the king, that the 
petition did not lie for the feoffee, becauſe 
the fee ſimple in the uſe was lawfully con- 
veyed away by the feoffor to Sir H. W. 
And therefore he could not enter to revive 
the uſes, becauſe he could not be ſeiſed of 
the fee ſimple in the ſame manner as he was 
before the alienation. However, this caſe 
does not appear to be determined; and 
therefore Dyer adds, © Et ideo quære inde,” 


However, in a caſe ſent out of clancesy Dyer. 320. b. 


330 a. An. 14 


for the opinion of the judges, they deeidedly & 16 Ellas 
Vide allo Dyer 
were in favour of this opinion. It was thus: gb. a 
there was ceſtuique uſe in tail, remainder 
over in tail, remainder to the firſt ceſtuiqqut 
uſe (in tail) in fee. Ceſtuique uſe in tail be- 
fore the 27 H. 8. made a feoffment to the 
uſe of himſelf for life, remainder to his firſt 
fon (being heir in tail) and his wife for their 
ves, remainder to the heirs of their bodies, 
remainder to the uſe of the right heirs of the 
feoffor. The feoffor died, and the firſt feoffes 
entered to revive the firſt uſes in tail. Dyer 
and Manwood were both of opinion, that 
the entry of the feoffees was unlawful; for 
that the fee ſimple in the uſe was lawfully 
D 2 bound 


* 
OY 


2 Hob, 256. 


b Bro. tit. feof. 
Al. uſes. pl. 22. 
4 Henry 7. 18. 


© Bro. tit. fes, 
pl. 107. 

Vide alſo Dyer 
57. b. p. 1. as 
to a leaſe by 
ceſtuique uſe 
for life. 


( 88 ) 
bound by the ſtatute of 1 Rich. 3d. 
Therefore, by their entry, the feoffees could 
not have their former eſtate; that is to ſay, 
the fee ſimple. This opinion was ſent into 
chancery by thoſe judges. 


This laſt caſe is the only one of moment 
on that ſide of the queſtion, and Hobart * 
ſpeaking of it, calls it © a ſtrange caſe.” We 
will now conſider the caſes on the other part. 
In the beginning of the reign of Henry the 
ſeventh *, we find it expreſsly laid down, 
that if ceſtuique uſe in tail, or ceſtuique 
uſe for life, makes a feoffment in fee, then 
this feoffment paſſes the uſe only during the 
feoffee's life, and is conſequently no forfei- 
ture : for after the feoffor's death, the feoffees 
may re-enter to reveſt the uſes. This caſe 


3s prior in point of date to either of thoſe 


cited from Dyer; and this practice and opi- 
nion it ſeems, was regularly adopted until 
the latter part of the reign of Henry the 
eighth: for Brooke tells us, during that 
monarch's reign there was no occaſion for 
entry or claim, within the five years, to 
avoid a fine levied by ceſtuique uſe for life 
with proclamations; for the fine was a mere 
grant of his eſtate, and no forfeiture, This 
Bod 8 idea, 


t RI 
idea, that neither a feoffment nor fine by ceſ- 
tuique uſe for life amounted to a forfeiture 
of his eſtate, muſt be accounted for on theſe 
grounds; — that by the feoffment or fine only 
the uſe paſſed to the grantee, whilſt the legal 
eſtate remained in the feoffees ; or that the 
uſe and legal eſtate paſſed to the grantee dur- 
ing his life, whilſt the remainder continued in 
the feoffees; or, laſtly, that by the fine or 
feoffment in fee the whole /e in fee paſſed 
to the grantee, and the whole legal eflate 
in fee paſſed alſo to him during the life of ceſ- 
tuique uſe; after which period the feoffees 
had a right to enter, and thereby to reveſt 
the legal eſtate in themſelves, and to revive 
the old uſes. This laſt reaſon ſeems, how- 
ever, the moſt acknowledged one. And in- 
deed it appears consſtent with the ſpirit of 
our law, that the feoffees ſhould be conſtrued 
to have had a right to enter to reveſt the uſe 
after ceſtuique uſe's death ; for, I apprehend, 
that unleſs- ſuch a conſtruction had been 
made, the ceſtuique uſe in remainder could 
have no remedy againſt the feoffment of ceſ- 
tuique uſe for life: which would render the 
_ ceſtuique uſe in remainder in a much worſe 
fituation than that of a remainder man' in 
Is This conjecture, I think, is war- 
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; _ 33. 39- ranted by a caſe in Moore's. reports“, 


where a man made a feoffment in fee to the 
uſe of one in tail, remainder to the right heirs 
of tenant in tail in fee. Tenant in tail made 
a. feoffment in fee: the feoffee died, and 
then the ceſtuique uſe in tail died. The 
feoffees entered to revive the firſt uſes; and 
upon a doubt ariſing in the breaſt of the 


judges, whether this entry by the feoffees 
was lawtul, they clearly held, that the heir of 


ceſtujque-uſe in tail had no remedy, but by 
the entry of the feoffees, Now we ſee by 
this caſe, that the heir in tail of ceſtuique uſe 
had not the remedy by a formedwr, which is 
allowed to rhe heir in tail of a tenant in poſ- 
ſeſſion; Therefore it would be hard to take 


from him that remedy (by entry of the feof- 


ſees) which alone was afforded him. 


But Delamere's caſe ſeemis to have ſettled; 
this point with reſpect to the right of entry 
of the feoffees, So far as it relates to the 
preſent queſtion, it was thus: R. D. in the 
13 H. 81 enfeoffed T. S. and others in fee 
to the uſe of himſelf and his wife, and the 
heirs of their two bodies; and in default of 
ſuch iſſue remainder to R. D. in tail; re- 
mainders over. R. D. in the 26th H. 8. en- 
. | | feoffed 


E 


feoffed W. D. in fee; afterwards R. D. died, 


and the heir of the ſurviving feoffee entered 
to revive the antient uſes. And upon ſolemn 
argument, it was held that the entry of the 


feoffees was lawful. It was ſaid in this caſe, 
that by the feoffment of R. D. the fee ſimple 
in the lands paſſed, but that after the death 


of the feoffor the feoffees might re- enter to 
revive the antient uſes; but that although this 
right of entry remained in the feoffees, yet 
until their regreſs the fee ſimple was out of 
them. This caſe then ſeems to claſh with 
that cited from Dyer. But fir Edward 


Coke gives the preference to this, who ſays, 


Plowd. 351. 


e 15 & 16 Elza- 


that this was determined upon ſolemn argu- 


ment; whereas that from Dyer was only 
the W of the Jade without any argu- 


ment . 


However, upon an attentive peruſal of De- 
lamere's caſe, I think it may be deemed con- 
ſiſtent with that taken from Dyer; for when 
the counſel in Delamere's cafe ſaid that the 
feoffees might enter after the feoffor's death, 


it was alſo obſerved that they might enter if 


there was no, obſtacle beſides the feoffment :; 
for the feoffment was good by the ſtatute 
againft all claiming any title or intereſt in the 

D b. lands 


f x Co. 128. b. 
129. a. 


8 Plowd. 351. 


Þ Ante, 38, 


lands only to the uſe of the feoffor or his heirs, 


Now when the feoffor died, the feoffees did 
not claim to the uſe of the heirs of the 
feoffor, but to the wife of the feoffor; in 
which caſe the feoffees were neither reſtrain- 
ed by the ſtatute, nor the common law. 
Whereas, in the cafe from Dyer, the firſt 
feoffees certainly did claim to the uſe of the 


heir in tail of ceſtuique uſe. Therefore, by 


the ſtatute the right of the feoffees was 
bound; and as they could not enter, the heir 
in tail had no remedy, according to the caſe 
in Moore b. With this diſtinction then between 
the two caſes, they both may well ſtand to- 


gether, and may ſerve as authorities in ſuch 
caſes. Indeed, if we conſider the words of 


the ſtatute, it does not appear, that they will 
admit of any other conſtruction, 


A feoffment then by ceſtuique ufe in tail, 
after the ſtatute of Richard the firſt, appears 
to have had the ſame operation in barring the 


claims of the iſſue, as a fine would have had, 


I ſay, as a fine would have had, becauſe, 
though it was at firſt doubted, whether it 
would have that effect, yet it was ſettled that 
a fine properly levied would completely bar 
25 iſſue in tail of ceſtuique uſe; and alſo the 


entry 


C 4 3 


entry of the feoffees, whilſt they claimed to 
the uſe of the iſſue. But according to the doc- 
trine in Delamere's caſe, neither the feoff- 
ment nor the fine would bar any remainder 
expectant on the determination of the eſtate 
tall; for whenever the tail ceaſed, J appre- 
hend the feoffees had a right to enter to re- 
vive the antient uſes; for then they would not 
claim to the uſe of the feoffor, or his heirs, 
but to the uſe of a ſtranger. I muſt here 
obſerve, that Gilbert', in his treatiſe on the 
law of uſes and truſts, ſeems to have been in 
an error when he aſſerts, that a recovery ſuf- 
fered by a ceſtuique uſe in tail, did not, after 
the ſtatute 1 Richard 3, bind the iſſue in tail. 
For though it was queſtioned © in the 3oth 
Henry 8. whether a recovery bound the heirs 
in tail of ceſtuique uſe, (and Hales indeed was 
of opinion that though the entry of the feof- 


fees was tolled during the life of ceſtuique uſe 


in tail; yet after his death they were entitled 
to a writ of entry ad terminum qui preteriit in 


the poſt :) nevertheleſs Brooke tells us, that in 


the reign of Edward the ſixth, it was deter- 
mined in the Court of Chancery, that if a 
recovery was ſuffered, and ceſtuique uſe in 
tail vouched, it barred the iſſue in tail, and 
conſequently all remainders over. 


It 


- - 


Gib. uſes. 32. 


& Bro. Tit. 
feoff. al. uſ. pl. 
56. Tit. Rec. 
pl. 29. B. N. C. 
147. 
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It follows, from theſe obſervations,, that if 
there had been a feoffment in fee after the 
ſtatute Richard 3, and before 27 Henry 8. 
c. 10. made to the uſe of A. for years, remain- 

der to B. in fee; if A. (the tenant for years) 
had made a feoffment in fee, it would not 
have created a forfeiture of his eſtate for years. 
But to apply this obſolete learning to the 
modern doctrine of uſes and truſts, and to put 
a probable caſe: ſuppoſe A. leaſes for 1009 
years to B. in truſt for himſelf; or ſuppoſe 
A. is poſſeſſed of the legal, and abſolute inte- 
reſt of a term of 1000 years, without paying 
rent, or ſubject to any conditions, A. aſſigns 
over his term to B. in truſt for himſelf, and 
then makes a feoffment in fee. Does A. by 
this feoffment, according to the ſtatute Ri- 
chard 3. convey the legal eſtate of B, and 
create a forfeiture to him in reverſion? 
Or does the legal eftate ſtill continue in B. 
and being ſo, not liable to any forfciture by the 
alienation of the ceſtuique truſt? This chiefly 
depends upon the queſtion, whether a term 
of years, like this, comes within the ſtatute 
of Richard the third : for if it does, then the 
legal eſtate of B. does certainly paſs, accord- 
ing to Delamere's caſe, during the term: and 
as the legal intereſt in the remainder never was 
in 


© i Þ 


ja B, and therefore no right of entry in dem 
after the determination. of the term, but the 


legal intereſt: in the remainder being i in the 
remainder man, the right of entry is in him 


alſo, and not in B; and therefore that right of 


entry for a- forfeiture may be legally exerciſed 


by him in remainder ', when the legal intereſt 
in the term is conveyed. for any longer dura- 
tion, or greater eſtate, than the term itſelf 
conſiſts. of. Whereas, if it does not come 
within the ſtatute of Richard 3, the legal 


i Co. Litt. 252. 
a. b. More 18. 
Pl. 64. 


eſtate muſt remain in B, after the feoffment ; + 


for there is no other ſtatute, which authoriſes 
us to conclude, that the alienation of ceſ- 
tuique 7r4/t paſſes the legal eſtate. of the truf- 
tee without the conſent of the truſtee. And 


if the legal eſtate is not out of the truſtee, it 
remains the ſame as before the feoffment, and 
not. enlarged thereby, and conſequently the 
term is not forfeited. For the. feoffinent of 
the ceſtuique truſt is the ſame as the feoff- 
ment of any indifferent ſtranger with reſpe& 
to the forfeiture. 


The ſtatute of Richard 3. makes the feoff 
ment of ceſtuique uſe good againſt the feoffee 
and his heirs, and againſt all others having or 

claiming any title or intereſt in the ſame, 
| only 
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only to the uſe of the ſame feoffor, and his 
heirs. After the enacting of this ſtatute the 
judges of the common law found it ſoon ne- 
ceſſary to determine caſes ariſing on this act. 
Such caſes as were adjudged not to come 
within this act muſt have been left, as they 


were before, entirely in the juriſdiction of the 


chancery. Now, in the firſt place, they held 
that no perſon could come within this act, but 
one who was capable of being ſeiſed to the uſe 
of another. Among thoſe, who were held not 


capable of being ſeiſed to the uſe of another, 


was a tenant for years. Thus it was held, 
that when a man made a leaſe for years, ren- 
dering rent (or, as ſome ſay, without it) the 
leſſee ſhall be ſeiſed to his own uſe ; at leaſt 
the law adjudges the ſituation of leſſor and leſ- 


ſee, to be ſufficient to create a uſe in the leſſee, 
And this poſition, fo far as it goes to raiſing a 


uſe in the leſſee, provided there be 10 expreſs 
declaration of it in the deed, is univerſally 
allowed by all writers". But a queftion 
may arife, whether an expreſs declaration 
of a uſe to the donor or leſſor, or to any 
other cauſes the leſſee to ſtand ſeiſed to 
ſuch declared uſe, thereby divefting it out of 
himſelf: for if it does, then a modern ceſ- 
tuique truſt of a term certainly comes within 


the 


E 
the ſtatute of 1 Richard 3. But I conceive 
that a leſſee (technically fpeaking, and diſ- 


tinguiſhing a «ſe from a fruſt) could not 
ſtand ſeiſed to the uſe of any other perſon 


than himſelf; and that all uſes declared upon 


the deed were not cognizable by the courts as 
ſes, This opinion, I think, is warranted by 
a caſe reported by Brooke, who expreſsly 
ſays, that a tenant for years cannot ſtand 
ſeiſed to any, but his own uſe, whether there 
be uſes declared, or not: and that the caſe of 
a leſſee was not within the 1 Richard 3. I 
am not at preſent aware of any caſe, which 
has contradicted this from Brooke. Tis true 
that Dyer“ ſays, that if a leaſe is made for 
years, without expreſſing any uſe, 1t ſhall be 
to the uſe of the leſſee; by which perhaps he 
meant, that if any uſe had been expreſſed, it 
would have been to ſuch expreſſed uſe. And 
Perkins v ſays, that if a uſe be expreſſed in a 
leaſe, it ſhall be to ſuch expreſs uſe, if not 
againſt law. But as to what is ſaid in Dyer, 
it is contradicted in another part of his reports 


by an expreſs determined caſe. And Per- 


kins, I muſt obſerve, quotes no authority at 
all for his aſſertion. The caſe from Dyer 
was thus a: A. being poſſeſſed of a term of 
| years, granted it to B. and C. and their aſ- 

| ſigns, 


n Bro. feoff, al. 
uſes. pl. 40. 


o Dyer, 10. a. 


P Perk. ſ. 537. 


q Dyer, 369. As 


(a J 
ſigns, to the uſe of himſelf and wiſe for life: 


and it was held that A. had no 4%, which he 
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could grant over, according to the common 
law; but only a truſt, which by a rule of law 
is not grantable over". In this caſe we ſee 
the uſe expreſsly reſerved to A, and upon A's 
granting his uſe and intergſt to another, the 
judges held, upon the caſe being ſent to them 
by the chancellor, that the grant was void. 
Now if this had been ſtrictly ſpeaking a 4%, 
the grant would nor have been void. For T 
believe, that there is no part of our law ſo 
totally acceded to by legal authors as this, 
viz.— That a uſe is by the common law 
grantable, and transferable from one man to 
another *. Whereas, on che contrary, it is 
equally agreed, that no truſt or confidence 
can by expreſs rules of law be transferred or 
aſſgned*. For though a man may be willing 


to be a confidential truftee to one, yet it does 


1 Gilb. uſes. 
2990 


not follow that he would wiſh to be ſo to 
another. Therefore, when Gilbert“, in com- 


menting upon the caſe cited from Dyer, ſays, 


that though A. could not grant over his truſt, 
yet he might aſſign over the land itſelf, by 
virtue of the 1 Richard 3, it ſhews that he 


did not recollect that the caſe of a leſſee for 


years: 


(47 2 
years was not within the ſaid ſtatute. Beſides, 
it would be extremely abſurd to imagine, that 
the ſtatute would give that perſon alone 4 


power of aliening the land itſelf, who had no 


power given by the common law of even 
aliening his particular intereſt in it, viz. his 
truſt, And I believe there is no caſe wherein 
the ſtatute has been adjudged to countenance 
any diſpoſition of the land itſelf by any one, 
who previous to the ſtatute had no authority 
to grant his iduciary intereſt, or truſt, or who, 
according to the legal notion, had not a a/e, 
but only a confidential truſt. Nay further, 
the ſtatute does not extend to ſome perſons, 
who have a uſe, and alſo power to alien that 
uſe by the common law. Thus, if there be 
tenant for life, remainder for life, or in fee, 
now the remainder man may diſpoſe of the 
uſe, but he cannot make a feoffment of the 
land. Beſides, the judges, in delivering their 
opinion on the cafe cited from Dyer, ex- 


WB.N.C.pL 
75. 25 H. 83. 
Plowd. 350. 


preſsly ſaid, that the grant of it was void, and 


not authorized by the tatutes of uſes; and the 
editor of Dyer's reports adds, et de 1 Richard 
3. & 27 Henry 8. as he ſays was determined 
in Ridley's caſe in the 35 Eliza. Here then 
we have an expreſs caſe to the purpoſe. I 
muſt obſerve, that if a common leſſee for 

I EL. 
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years, grants or aſſigns over his ntergft in his 
term, this grant or aſſignment abſolutely eon- 
veys away his whole term, and poſſeſſion *— 
for both of them paſs, beeauſe he is intereſted 
in them. Conſequently therefore, though the 
leſſee might transfer his term and poſſeſſion 
by his grant of his zntere/ therein, yet an in- 
different ſtranger could not by ſuch grant 
convey the term, becauſe he is no? Intereſted 
in it. At the ſame time the ſtranger might 
diſſeiſe the leſſee, and convey the land itſelf. 
Upon this ground, Gilbert faid, it ſeemed to 
him in the principal caſe (for A. there had 
only granted his intereſt in the term) © that 
c if A. had aſſigned over the land itſelf, it 


ce would be good by the 1 Richard 3, but 


« the words he uſed were not ſufficient to 


c paſs the land, for he had no intereſt there- 


© in.“ But this remark itſelf tends to ſhew, 
that a ceſtuique truſt of a term was not con- 
ſidered as a ceſtuique uſe under the ſtatute : 
for, if he had been fo conſidered, this very 
ſtatute would have given him a ſufficient in- 
tereſt in the land, by the aſſignment of which, 


the land itſeif would have paſſed. It is very 


certain, that if A. had been a ceſtuique uſe 
within the ſtatute, his aſſignment of his interęſt 


would have paſſed the land. Conſider the 


2 caſe 
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caſe of ceſtuique uſe before the ſtatute, wha 
ſeoffecs i in fee were ſeiſed to the uſe of ceſ- 
tuique uſe; or different ceſtuique uſes; ceſ- 
tuique uſe had an intereſt in the uſe; which he 
might transfer, though he had no legal interef 
in the land itſelf, Sometimes, however, h& 
uſed to. get poſſeſſion, and then make ſecret; 
and unknown feoffments, which deceived 
purchaſers: for his feoffinent was unlawful 
without the conſent of the feoffees. Upon 
which account, the ſtatute was enacted; which 
gave the ceſtuique uſe an intereſt in the land 
as well as the ½% . ſo that he might enter 
on the ſeoffees, and make a feoffchent, and 
grant, good againſt the feoffees; Now the 
preamble of the ſtatute, and the faving (ef 
which mare hereafter) dend to ſhew that the 
ſtatute, was only intended to entend to eeſ- 
tuique uſes, where feoffees were ſsiſed in fe 
This too is explained by another part of the 
ſtatute, which ſays; that the alienation of Ce- 
tuique uſe ſhall be good ageinſt all perſons 
claiming any intereſt or title only to the u 
(the ſtatute, by the bye, does not mention 
the word truſt) of ceſtuique uſe, ar his brirg. 
Now this is not the cafe of truſtces of a 
term, who are never ſeiſed to the uſe of the 
beirs of ceſtuique * although particularly 


men- 
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mentioned. They are always, after the 
death of ceſtuique truſt, truſtees in that caſe 
for his executors. The ſtatute then was only 
meant to extend to thoſe who before its being 
enacted had an acknowledged y/e, which they 
might alien, and which was ſubject to many 
of the rules relating to the land itſelf; but it 
could never. inchide thoſe, who had only a 
truſt, which was not alienable. Beſides it is 
rather paradoxical, to think, that a man can 
lawfully grant lands, who has no intereſt in 


thoſe lands. For, according to that princi- 


ple, a diſſeiſor, intruder, &c. might make a 
lawful ' conveyance, For theſe reaſons, I 
think it pretty evident that the truſt of a term 


does not come within the ſtatute of 1 Richard 


3. And 1 ſhall confirm this opinion by cit- 


ing the authority of the lord Coke, who, 


ſpeaking of a truſt, ſays, that it cannot be 
affigned : for it is in the nature of a choſe in 


ation, for ceſtuique truſt has no power over the 


lands, but can only ſeek his remedy in chan- 
cery. Therefore he is unlike a ceſtuique uſe, 
who might have poſſeſſio fratris of his uſe, or 
be ſworn upon a jury in reſpect thereof. But 
ceftuigue truſt has no power over the lands by 
1 Richard 3. I muſt obſerve, that my lord 
Coke, in giving an inſtance of ſuch a rut, as 

eee 


** 
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he was noticing, actually cites the caſe which I 
have taken from Dyer. 


If theſe authorities did not clearly prove 
that a ſe could not be limited on a term of 
years, it might be o4jeFed that though Brooke 
tells us in two places*, that a leſſee cannot 
ſtand ſeiſed to the uſe of the leſſor, though 
the uſe is expreſsly declared to him, it being 
contrary to reaſon that the leſſee would give 
the leſſor a recompence, in order to ſtand 
ſeiſed to the uſe of ſuch leſſor; yet Brooke 
did not mean to aſſert, that a leſſee could 
not ſtand ſeiſed to the uſe of a third perſon. 
But to that objection, it might be anſwered, 
that the ſame inconſiſtency would appear as 
well in the one caſe as the other : for if the 
leſſee could ſtand ſeiſed to the uſe of a 


ſtranger, he certainly might to the leflor. 


And Brooke in another place ſays, that if 
feoffees to uſes make a leaſe to one who has 
notice of the former uſes (either with or 
without rendering rent) yet the leſſee ſhall be 
ſeiſed to his own uſe. Now this caſe di- 
rectly ſhe ws us, that the leſſee cannot ſtand 


ſeiſed to the uſe of another, viz. to the for- 


mer ceſtuique uſe, who as to him is a 
ſtranger: and it points out the true diſtine- 
E 2 tion 


f B. N. Go 136. 
30 H. 8. 


{ 
# 


E Vide'2 R. 2. 
C. 3. ſeſſ. 2. 
alſo 3 H. 7. 


( 52 ) | 
tion between the caſe of a leaſe or term of 
years, and a feoffment in fee; for if the 
feoffees (inſtead of making a leaſe) had en- 
feoffed a purchaſer in fee for a valuable conſi- 
deration, but with notice of the former uſes, 
ſuch purchaſer would have ſtood ſeiſed to the 
prior uſes, notwithſtanding any expreſs decla- 


ration of the uſes on the feoffment. 


Upon the whole, we may venture to lay it 
down as a rule, chat no yo could be limited 


on a term of years; but that a fraſt could be 


limited on ſuch term of years, which truſt, 
however, was not aſſignable by the common 
law, nor was it within the ſtatute of 1 Rich. 1. 
But why ſuch a conſtruction was originally 
made with regard to terms of years, at the 
fame time that v/es were allowed to be limit- 
ed out of the eſtate and ſeiſin of the feoffees 
in fee, is perhaps at this time difficult to de- 


termine. We will, however, take a review 


of uſes and truſts from the r eign of Edw. 
the 3d, and endeavour to point out ſome 
further diſtinctions between them, and alſo 
che reaſons of ſuch diſtinctions, as taken pre- 
vious to the ſtatute of 1 Rich. 3. 


By dhe dtadite 50 Edw. 3. c. 65. & ap- 
= pears, 


v. * 
+» Ws a p 


(6 3 


pears, that debtors, in order to defeat the 
claims of their creditors, made ſecret con- 
yeyances upon ſpecial truſts; upon which ac- 
count the ſtatute authorized an execution to 
be taken on the lands themſelves, This 
ſatute, as was before obſerved, is the firſt 
that alludes to conveyances in truſt: anc 
when it was paſſed, zſes were not known. 
For by a conveyance at that time of the 
land only, the right to the profits (which right 
to the profits, and the lands, were afterwards 
divided into the »/e and poſſeſſion) alſo paſſed : 
and this ſpecial truſt placed in the grantee, 


when the abſolute - eſtate in the lands and 


profits were conveyed to him, was not ſuch a 
truſt as comes within the definition or mean- 
ing of a ſe. That the 7ruft complained of 
in the ſtatute 50 Ed. 3. was. not properly a 
uſe, appears from ſeveral reaſons. That very 
ſtatute made the lands liable to the execu- 
tion of the creditors of ceſtuique truſt in 
the hands of the truſtee; but the lands of 
ceftuigue uſe were not liable to executions in 
the hands of the feoffees, neither was the uſe 
itſelf extendable for the debt of ceſtuique uſe, 
as appears by a ſubſequent ſtatute*, So a 
4ſe is not held to be of a colluſive or covi- 


nous nature; and it is diſtinguiſhed from a 
„ truſt 


c. 4. by which 
latter ſtatute 
all deeds of 
gifts of goods, 


in truſt for the 


perſons who 
made the ſame, 
are declared 
void. 


b 19 H. 7. c. 13. 


Ba. uſes. 8. 9. 
vide ſupra, 14 
to 18. 


m plowd. 35t. 


n B. N. C. 75. 


*® Co. 121. b. 
123. b. 


P 5 Edw. 4. 
7. b. | 


3 Dyer 49. b. 


TS 


truſt by being permanent and general. Whereas 


a truſt is of a ſpecial and tranſitory quality— 
which /peczal and tranſitory truſt may be either 


. unlawful, as a conveyance to deceive credi- 


tors, or it may be awful, as a conveyance to 
the intent to ſuffer a recovery, &c.! So alſo 
the declaration of the uſe clearly made an al- 
teration in the eſtate in the land, by dividing 
it into an eſtate in peſſeſion, and an eſtate in 
uſe. By declaring the uſe from the feoffees, 
they had only a /egal eſtate, or mere ſeiſin left 
in them to ſerve the uſes. Nor could the 
feoffees injure ceſtuique uſe, but by an abſo- 
lute ſale ro a boni fide purchaſer without 


notice. Ceſtuique uſe, on the other hand, 


had many advantages. Thus he could com- 


pel the feoffees to execute eſtates before the 


ſtatute 1 Rich. 3; he could alien the uſe *, 
and alſo had the power of deviſing* it, 
though the lands themſelves were not ſubject 
to teſtamentary diſpoſitions. There was alſo 


a Poſſeſſio fratris of a uſe . But with reſpect 


to truſts, no declaration of them could at law 
alter the property of the grantee *. It was 


not, as we have already ſeen, acknowledged 
to be aſſignable by the common law: and of 


courſe it was not. deviſable. Theſe then 
were the evident diſtinction between »/es and 
| 1 truſts | 


C8 1] | 
truſts before the ſtatute of uſes. It muſt be 
obſerved, that in raiſing this z/e out of the 


poſſeſſion or ſeiſin of the feoffees, it was held, 


that if a feoffment was made in fee without 
any conſideration, or declaration of the uſe, 


the uſe reſulted back to the feoffor : but if * Perk. f. 533. 


there was a conſideration expreſſed in the 


deed (though ever ſo inconſiderable) it would 


then go to the feoffee without any declara- 
tion *: and yet if there was a conſideration 
expreſſed in the deed, ſtill upon the mutual 
conſent of the parties, the uſe might be de- 


_ clared to any indifferent perſon'®, Theſe 


conſtructions, with reſpe& to feoffments in 
fee, have been taken in order that the mani- 


| feſt intention of the parties may be obſerved: 


for, as there is no implied conſideration be- 
tween the feoffor and feoffee upon ſuch 
feoffments in fee, the uſe ſhould be directed 
by thoſe circumſtances, which moſt plainly 


indicate the meaning of the parties. But 


when the courts came to judge concerning 


uſes limited on terms of years, they held that 


if a leaſe was made to one for years to the 
uſe of another, or if a leſſee aſſigned over 
his term to the uſe of a third perſon, or him- 
ſelf, the lim ation over of the uſe was void 
as a we, and was merely a truſt in equity. 

E 4 Perhaps 


$ Shep. t. 496. 


t Ander. 37. 
Dyer 147. a. 
2 Co. 76. a. 


Y Dyer 
2 Vert Bo 


w Co. Litt. 67. 
b. Note 2. 
Litt. ſ. 132. 


whom both the fealty and rent were reſerved. 


1 


Perhaps we may aſſign two reaſons for this 


conſtruction. In the firſt place, a leaſe for 
years was but a chattel: and the perſenal and 
tranſitory nature of chattels might have oc 
caſioned the judges to form this opinion. 
Chattels probably were not conſidered to be 
of ſufficjent confequence to have an eftabliſhz 
ed diviſion of property made wich reſpect to 
them, viz. 'a property in the poſſeſſion, and 
in the aſe. Therefore, if goods were given 
to A. to the uſe of B. the property of the 
goods was altogether in A: nor was that pro- 
erty altered by the declaration of the uſe to 


B. Now this rule, being once introduced 
wirh reſpett to perſonal chattels, might have 


been extended upon fimilar principles to real 
chattels, as leaſes for years. | But the ſecond 
and better reaſon ſtems to be this. If a man 
tnade a leaſe for years, the leſſee was by the 
more received opinion compellable to do 
fealty to the leffor ”, or to render rent: either 

of which was conficdered as a ſufficient con- 

ſideration to raiſe, and as tantamount to an 
expreſs declaration of, the uſe to the leſſee. 
Corfequently, the uſe being declared to the 
leſſee by a neceſfary conſtruction of law, no 
other uſe could be declared by the leſſor, to 


The 


+ + Ta, | 
The cafe” then of a leaſe for years differs 
from that of a feoffment in fee, Though the 
feoffees give a conſideration, which alone 
(without any declaration) would be ſufficient 
to raiſe and carry the uſe to them; yet as 
this conſideration is wholly given by the 
patties themſelves, and not impoſed upon 
them by a neceſſary implication of law, the 
parties may ſurely declare to what uſes that 
conſideration was originally given. But it 
may here be aſked, why fealty does not 
create a conſideration to carry the uſe abſo-— 
lately to the feoffee, as it does to the leſſee? 
To that it may be anſwered, that a leſſee is 
| compellable to do fealty to the le himſelf; 
in which caſe the conſideration of fealty is 
immediately between the leſſor and the leſſee. 
But a feoffee in fee, ſince the ſtatute of 
quia emptores terrarum, holds de capitali d- 
mino, and not of the Feoffor. So that there is 
no conſideration of fealty directly between 
the feoffor and feoffee; in which caſe there 
can be no inconſiſtency in conſtruing the uſe 
to reſult to the feoffor, when there is neither 
a conſideration nor declaration to carry it to 
the feoffee. I muſt here obſerve; that when 
Perkins* ſpeaks: of the conſequence of a * Perk. f 329. 
ſeoffment 1 in fee to uſes before = ſtatute of 
quia 


— — 


—BÄůůͤũ ² oe es 


| „„ 
| quia emptores terrarum (viz. that if a man had 
- then enfeoffed another in fee without any 
conſideration, the uſe would have been to 
be feoffee, becauſe of the conſideration of 
fealty between the feoffor and feoffee): when 
he thus ſpeaks, I fay, he puts a caſe merely 
for an example; which caſe indeed proves the 
| juſtice of my obſervation concerning the ef- 
fects of the conſideration of fealty; but it is a 
caſe which could never have happened. For 
there is not the moſt diſtant trace of au- 
thority to lead us into a belief, that feoff- 
ments to 1/5 were in practice before that 
| ſtatute, which was enacted in the reign of 
718 E. 7. c. 1.2. Edward the firſt . But on the contrary, 
| we have every reaſon to conclude that »/es 
were not known among us till the beginning 
of the reign of Richard the ſecond, or until 
the latter part of Edward the third's reign. 
* Perk. f. 534. Perkins* (who wrote before the ſtatute of 
$35- 537- . | 
uſes) is, I apprehend, clearly wrong, when 
he tells us, that though a zenant in tail, or 
tenant for life, without any declaration of the 
uſe by the donor or leſſor, would be ſeiſed to 
their own uſe : yet if @ 1ſ be declared on the 
grant, they would ſtand ſeiſed to ſuch de- 
clared uſe. For it appears to me, that there 
is ſcarce any rule of law more univerſally 
8 „ - eged. 
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( 59 ) 
acceded to by writers on this head than this, 


viz. that before the ſtatute of uſes 27 H. 8. 


c. 10. a tenant in tail could not ſtand ſeiſed 
do any other uſe than his own *®. For this 
= conſtruction, with reſpect to a tenant in tail, 
= was made not only for the ſame reaſons as 
were given concerning a leſſee for years (for 


4 Bro. tit. feaff. 
al. uſes. pl. 40. 
B. N. C. 60. 

2 Co. 78. a. 
Co. Litt 19. b. 
Plowd. 555. 

2 Roll. ab. 780. 


the ſtatute quia emptores only ſpeaks of Moore 86. 


alienations in fee) but alſo on account of the 
ſtatute of Weſtminſter, 2. c. 1. de donis con- 
ditionalibus : for if a tenant in tail, ſince that 


ſtatute, was allowed to execute an eſtate to 
ceſtuique uſe, it would prejudice his iſſue, 


and would give him a power repugnant to 


the nature of an eſtate tail. Indeed, a te- 
nant in tail is expreſsly noticed in the ſaving 
of the ſtatute 1 Rich. 3. So likewiſe a lſee 
for life could not, on account of the fealty 


due to the leſſor, ſtand ſeiſed to the uſe of 


another perſon *: for the conſideration of * Bro. feoff. 


fealty was thought ſufficient for both the 
poſſeſſion and the uſe. But whether there 
is any change in the law with reſpect to 
tenants in tail, and tenants for life, fnce 
the ſtatute 27 H. 8. c. 10. will be the ſub- 
ject of a future inveſtigation. It is, how- 
ever, obſervable, that as uſes were not ſuf- 

fered to be limited out of the eſtate of a 
1 tenant 


al. uſes. pl. 40. 
B. N. C. 60. 


2 Roll. ab. 781. 


8 
tenant in tail, tenant for life, or leſſee for 
years, it rmuſt follow that they were only per- 
mitted" to ariſe out of the ein and eſtate of 


80 feoffees' in fe; which circumſtance accords 


0 — ies of aber grantaly 
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1 tuuſt that . now 8 1 
chat a leſſee for years, or aſſignee of a term, 
cannot ſtand ſeiſed to a uſe, fo as the ceſ- 
tuique uſe may have a power over the land 
by the ſtatute 1 Rich. 3; but that all uſes 
declared on ſuch leaſes or aſſignments are 
mere traſts in equity, and by the common 
law not aſſignable. As a term of years does 
not come within the ſtatute 1 Rich. 3. ſo nei - 
ther is it within the ſtatute 27 H. 8. c. 10. 
Indeed, the caſe of a term of years ſeems to 
be a aſus: amiſſus in our ſtatute laws concern- 
ing ſs ; whereas uſes themſelves have un- 
dergone ſeveral alterations. After the ſtatute 
27 H. 8. c. 10. which was intended to de- 
ſtroy the eſtate of the feoffees by annexing 
the poſſeſſion to the uſe, a kind of permanent 
truſt or ſecondary uſe, declared out of the 
eſtate of cgſtuique uſe, was introduced in the 
room of uſes. - Truſts then, at this day, whe- 
und or permanent, are reduced to a 


regular 


(6 ) 
regular and equitable ſyſtem, differing hows 
ever from that adopted with, reſpect to uſes; 
But as truſts of terms, of years ſeem to have 
in ſome reſpects a conſtruction, peculiar. to 
themfelves, and as they do not owe their 
origin to the ſtatute of uſes (like theſe per- 
manent truſts of inheritance) we'will in this 
place conſider then * and ee . 


lities. 


When ceſtuique truſt, after he flature 
i Rich. 3. found that he was driven out of 
the courts of law, which declared that truſts 
were not cognizable there, he was obliged ta 
| ſeek relief in the courts of equity. Chancery 
very properly held, that ceſtuique truſt ſhould - 
have the relief he fought for; for a truſt 
ought in conſcience as ſtrictly to be per- 
formed as a a/e. Indeed the courts of equity, 
in taking cognizance of theſe truſts, have. 
put them upon a plan far more equitable 
than the doctrine of uſes. We will firſt con» 
fider the power of alienation. of ceſtuique truſt 
of a term. 


** appears, from the very nature of 4 
cruſt, that ceſtuique truſt has no power what- 
ever over the land: and that notwithſtand- 

ag 


( 62) 
ing any alienation of the land by him alone, the 

legal eſtate muſt continue in the truſtees. Up- 

on this principle it 1s, that no conveyance or 

alienation by ceſtuique truſt can work a for- 

e vide 2 Freem. feiture of the legal eſtate of the truſtees ©. 
8 Mn The remainder- man expectant on a term of 
years, or the reverſioner, cannot enter for a 

forfeiture, unleſs the particular eſtate for years 

is enlarged by the a& or alienation of the 

particular tenant. But if ceſtuique truſt for 
years makes a feoffment in fee, as this does 

not paſs, or enlarge the legal eſtate of the 

truſtees, of courſe it cannot work a forfeiture 

of it. The legal eſtate ſtill continues in the 

truſtees, notwithſtanding the tortious act of 

ceſtuique truſt, Wherefore it has of late 

frequently been held, that, if ceftuique truſt for 

life levies a fine in fee, it is not a forfeiture 

oy — — aa of his life eſtate * ; for the legal eſtate con- 
730. tinues in the nee and it is the office of 
the truſtees to protect the eſtate of ceſtuique 

truſt. Indeed, it has been ſaid to be a rule 

in chancery, that ceſtuique truſt ſhall have 
the benefit of the truſt to all intents, but to 
© Cha.Prec. forfeit *. - But though ceſtuique truſt. has no 
* power of the land, whilſt the legal eſtate re- 
mains in the truſtees, yet he always may, in 
imitation * the doctrine of uſes, by a bill in 
| chancery, 


„ 
chancery, compel the truſtees to make a 
conveyance: and indeed, in moſt caſes, it 
would be prudent for truſtees to convey 


without waiting for a decree of the court, for 


fear of being burthened with the coſts of 
ſuit . 8 | 


f Vide 2 Verth 


3456. 


But notwithſtanding that the legal eſtate 
of the term is in the truſtees, yet it re- 
mains in them ſolely for the benefit of ceſ- 
tuique truſt; and it rarely happens, that the 
alienation of the truſtees can materially injure 
the ceſtuique truſt. This is a doctrine long 
ſince eſtabliſhed; and is particularly explained 
by a caſe reported by Sir George Cary é. 
Ceſtuique truſt for years filed a bill in chan- 
cery to be relieved againſt the alienation of 
his truſtees ; and it was decreed by the court, 


g Rooke v. 
Staples, 

21 & 22 Eliz. 
Cary's rep. 76. 


ed. 1650. 


that ceſtuique truſt ſhould enjoy the term 


againſt the truſtees, and againſt all claiming 
under them, with notice of the truſt; but if 
the term was ſold without notice, that then 
the truſtees ſhould pay ceſtuique truſt as much 
as amounted to the value of the term. The doc- 
trine contained in the latter part of this caſe is 
confirmed by the caſe of Jevony. Buſh *. The 
Lord Bellamont, in 1647, when he was about 
to leave. England, having been in arms for 

king 


n 1 Vern. 342. 
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king Charles ihe firſt, and being, afies. that 
monarch was beheaded, much oppreſſed by 
the uſurping powers; lent: a ſum of money 
to one, for which he took a recognizance in 
the name of a truſtee in truſt for his daughter. 
The Lord Bellamont died, and the cognizor 
(who was ſeiſed of lands at the time the re- 
cognizance was taken) being about to ſell his 
eſtates, the purchaſer prevailed upon the truſ- 
fee to acknowledge ſatisfaction on the re- 
cognizance, which the truſtee did accord» 
ingly. Upon a bill by ceſtuique truſt to be 
relieved againſt this breach of truſt, the lord 
chancellor deereed the truſtee to pay the 
principal money and damages, not exceeding 
the penalty of the recognizance. Note the 
difference between notice in this caſe, and 
in the e one, 


"Rox: ann acre ene 
ſtruction reſpecting the alienations of the 
truſtees, and. ceſtuique truſt, yet ſtill no act 


ol ceſtuique truſt along. can diveſt; the legal 


eſtate out of the truſtees. - Therefore, if it 
ſhould ſo happen, that ceſtuique truſt for 
years, ſhould alien his intereſt in the term, 
and before the grantee of ceſtuique truſt 
could obtain a conveyance of the legal eſtate 
5 1 „ 


CH) 


from the ben the truſtees ſhould grant 


the term itſelf to a purchaſer for a valuable 
conſideration, and without notice; in this caſe 
the grantee of the truſtees would hold againſt 
the grantee of ceſtuique truſt; for the for- 
mer has not only a legal title to the term, but 
alſo an equitable one, equal at leaſt to that of 
the grantee of ceſtuique truſt: and it is a rule 
of equity, that where the equity of the parties 
is equal, he who has the /aw on his ſide ſhall 
prevail. This doctrine, with reſpect to terms 
of years, appears by the caſe of Rooke v. 

Staples, cited before, and by that of Baker 
v. Sir W. Lee, as reported by Jones“; 


i Vide note i. 
Hargr. Co. 
Litt. 290. b. 
under folio 
292. b. 

* Wm Jones, 
213. 


which latter caſe does not ſeem neceſſary to 


be ſtated here. I muſt obſerve, that the caſe 
of the Attorney General v. Lord Gare! does 
not contradict this rule of equity. In that 


a corporation made a long leaſe in truſt 


for themſelves: but continuing in poſſeſſion, 
they made leaſes, and actually fold part of 
the land without the concurrence of the 
truſtees. Afterwards the adminiſtrator of 
the ſurviving truſtee alſo made a leaſe. It 
was decreed in chancery, that the leaſes made 


Barn. Chas 
Rep. 145» 


by the corporation ſhould be eſtabliſhed in 


preference to that made by the adminiſtrator 
of the truſtee. But in order to make this 
F decree, 
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2 30a. Rep. 36. 
Nelſon's 

Rep. 133. 
Hob. 2 14. Jenk. 
Cent. 190. 
Hard. 490. 


b 2 Roll. ab. 
780. 


( 66 ) 
decree, the court held, from the particular 
circumſtances of the caſe, that the original 
leaſe itſelf, made by the corporation in truſt 
for themſelves, ſhould not be - eſtabliſhed * 
conſequently, if hat was not eſtabliſhed, the 


legal eftate in the land muſt have continued 


in the corporation at the time the leaſes were 
made. Beſides, it was particularly provided 
in the original leaſe, that the truſtees ſhould 
not make leaſes without the confent of the 
corporation. 


It ſeems, that if ceſtuique truſt of a term 


commits felony, this is a forfeiture of the 


truſt . He ſhall likewiſe forfeit it upon 
an outlawry in a perſonal action. This 
ſeems rather hard; for by the common law 
ceſtuique uſe did not forfeit his % for felony 
or treaſon; and this is the more ſingular, as 
it has been held, that if a truſtee for years is 
attainted of treaſon, the king ſhall hold the 
lands diveſted of the truſt”: ſo that the 
lands and truſt are liable to be forfeited both 
by the act of the truſtee and ceſtuique truſt, 
which renders a truſt term in this reſpect 
leſs eligible than a legal one. However, a 


term attendant on the inheritance is not for- 


feitable 


5 (699 
feitable for felony, though it is, like the truſt 
of the land itſelf, forfeitable for treaſon . < Hard, 489. 


'The legiſlature, and the courts of equity, 

have endeavoured, in many reſpects, to ren- 

der the eſtate of ceſtuique truſt upon the 

fame footing as a legal eſtate, This con- 

ſtruction has particularly taken place with 

reſpe& to creditors. By the expreſs words 

of the ſtatute of frauds , truſt eſtates (under 2 Car. 2. 

which words are included truſts of terms) 

are liable to executions on judgments, ſta- 

tutes, and recognizances. Now, by the legal 

courſe of conſtruction, the lands were al/o 

liable to the debts of the truſtee: but here 

the courts of equity interfered, and held that 

though the confeſſion of judgment by a 

truſtee might be conſidered as a lien upon 

his truſt eſtate at /aw, yet in equity it would 

not affect it; for the eſtate itſelf in equity 

would not belong to the truſtee, but to ceſ- 

tuique truſt*. So too though by the com- P. W. 278. 

mon law utes were not held to be aſſets to the 

heir or executor *, yet the courts of equity, 1 Co. 324+ b. 
ſince the introduction of truſts, have adopted a 

more juſt and liberal fyſtem, and repeatedly 

held, that the truſt of a term is legal aſſets | 

in the hands of the executor *, Therefore, if 7 30:0; 34% 


F 2 a term Tn 
134. 


(68-9 © 

a term be limited to B. in truſt for A. this 

on the death of A. will be legal aſſets; for 

in this caſe the right to the thing is plain, 

and if the truſtee conteſts it, he muſt primd 

„z r. W. 343 · facie do it on peril of paying coſts*. But 
the creditor cannot come upon theſe aſſets 

k 2 Vern. 764. Without the aſſiſtance of a court of equity *. 
| It appears, however, from the caſe of Flet- 
a Vern. 490. cher and Udley ', that if A. purchaſes a term 
in the name of B. in truſt for himſelf for life, 

remainder to his wife, that this term is not 
aſſets to pay creditors ; and principally for 

theſe reaſons, becauſe the term itſelf never 
was in him; and becauſe that could not be 

aſſets, which a man never had. But this 

caſe (ſuppoſing it to be law) can only be an 

exception to the preſent general rule of 

equity. But here we muſt make a diſtinc- 
tion with reſpect to a term attendant on the 
inheritance ; for as a truſt in fee, ſince the 

| ſtatute of frauds (though held to be contrary 
* Hard. 496. before that ſtatute *) is aſſets in the hands of 
n2 Vern. 248. the heir®; ſo the term, which follows the 
inheritance, and goes to the heir, muſt, inſtead 

of being aſſets in the hands of the executor, 

© Hard. 489. be aſſets in the hands of the heir». 80 


3 Rep Cna. 37. 


Nel. Rep. 134. again, if a bond is taken in the name of A. 
3 P. W. 329, 


330. in truſt for B; upon the death of B. it will go 
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in the courſe of adminiſtration . Theſe de- 


terminations of the courts of equity were evi- 


dently intended for the benefit of the credi- 


tor; and as they were by their inſtitution au- 
thorized to correct the ſtriftneſs of the com- 
mon law, they extended their equitable con- 
ſtruction ſtill further; and, in oppoſition to 
the maxims of the common law, they held, 
that a truſt was grantable over; and not 
only a truſt in eſſe, but even the poſſibility of a 
truſt a: maintaining, that where any perſon 
had the poſſibility of a truſt in remainder, 
he had full power in equity to declare and 
make a diſpoſition of ſuch truſt”, 


However, in ſome caſes the legal notion 
of truſts has continued among us; for though 
when a man marries. a woman, who has a 
term of years, and the wife dies, the term 
ſurvives to him; yet it has been held, that 
the truſt of a term of the feme's will not ſur- 
vive to the huſband, but go to the wife's 
executor*: though this indeed has been 
doubted *, But it ſeems now to be under- 
ſtood by the better opinion, that the huſband 
may diſpoſe of the truſt of the term after 
marriage, and ſuch diſpoſition will be good 
| F 3 in 


p 3 P. W. 342. 


41 Rep. Cha 30. 


j 


r Ca, Cha. 8. 
13 & 14 Car. 2. 


Co. Litt. 3 5 f. a. 


t Vide Allen, 
15. 


r 3 Rep. Cha, 
223, 224. 


T3 W.2 59. 
2 Vezey, 655. 


X 3 P. W. 2 59. 


Y 2 Vezey, 233. 
Theebridge V. 
Kilburne. 


23 P. W. 259. 


( 70 ) 
in equity, the ſame as if ſhe had the term it- 
ſelf in her”. 


With reſpect to the limitation of the truſt 
of a term, it is now ſettled, that it muſt have 
the ſame conſtruction as the legal eſtate 
would have had ”. Therefore, if the truſt of 


a term is deviſed to A. and the heirs of his 


body, remainder to B. this remainder to B. 
is void; and notwithſtanding the limitation 


to the heirs of the body of A. the whole of 


the term veſts in A: for it is agreed, that 
the words of a will, when uſed in regard to 
a freehold, will give an expreſs freehold eſtate 
tail ; there the ſame words applied to a term 
will paſs the whole intereſt in ſuch term“. 
Therefore, if the truſt of a term is limited 
to A. for life, and immediately from and 
after the death of A. to the heirs of the body 
of A. lawfully to be begotten, remainder 
over, the whole term veſts in A”. But if 
the words of a deviſe would, in caſe of a 
freehold, only paſs an eſtate tail by implica- 
tion, then it ſeems the remainder is good :. 
Thus a deviſe to A. of a term, and if A. 
died leaving no iſſue, then to B. the remainder 
to B. is good, and A, takes only an eſtate 


for 


( 9} 
for life. We wall now return to the ſtatute 
of Richard the firſt. 


Perkins fays*, © If ceſtuique uſe be of a 
ce reverſion, he may grant the ſame as well 
« as if he were in poſſeſſion, and that by the 
cc ſtatute of Richard the third, made in the 
« firſt year of his reign, cap, 1.” But Per- 
| kins, in this inſtance, as in many others, 
cites no authority for his aſſertion ; and it is 
directly contradicted by the deciſion in De- 
lamer's caſe ©; for there it was determined, 
that the ſtatute only intended to give the 
preſent poſſeſſor of the uſe a power of aliena- 
tion, and did not extend to thoſe in remain- 
der or reverſion; therefore a remainder-man 
or reverſioner might alien the 2/ (as they 
might haye done before the ſtatute) yet they 
could not alien the land itſelf . 


So too the ſtatute was adjudged only to 
include thoſe who had a preſent uſe in eſe, 
and not thoſe who had only a naked right to 
a uſe*, Therefore, if A. was ſeiſed to the 
uſe of B. and enfeoffed C; B. had no way of re- 
gaining his uſe, but by the entry of the feoffee; 
and until the uſe was reveſted in B. had no 
F 4 | power 


b 1 P. W. 663. 
666. 


c Perk. f. 13, 


© Plowd, 348. 


F Bro. tit. feoff. 


al. uſes, pl. 44. 
B. N. C. 75. 


s Plowd. 351. 


( 72 ) 
power of aliening it by the ſtatute of Richard 


> Op. pies, 87; the third. 
28. 


It was held, that if after this ſtatute a 
ſeoffee to uſes had been diſſeiſed, and ceſ- 
tuique uſe had releaſed to the diſſeiſor; or if 
the diſſeiſor had enfeoffed a ſtranger ; in ei- 
ther caſe the entry of the feoffee was com- 
| _— bed. 


A e uſe by this ſtatute minds make 
a leaſe for years rendering rent, for which a 
| — 1 might bring an action, but could not avow k. 
a. uſes, pl. 6. And it has been held, that a reſervation of 
rent by ceſtuique uſe would carry it to the 
-heir, without being particularly named for 
1: H. f. 5. that purpoſe l. However, though ceſtuique uſe 
Bro. feoff, al. : i 
uſes, pl. 18. Was enabled to make a leaſe for life or years, 
| yet the reverſion was ſtill in the feoffees, who 
might have brought an action notwithſtand- 
ing the want of privity v. The ſtatute was 
made for the advantage of the leſſee or 
feoffee, and not for the advantage of the ceſ- 
.tuique uſe or feoffor. Therefore, if ceſtuique 
-uſe had entered, and afterwards made a 
feoffment, ſtill the feoffment did not purge 
the tort, but the feoffees might have had 
"Ys | their 


e — 
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derſtood only of alienations during the life of 
ceſtuique uſe; therefore it has often been 


their aſſize”. This ſtatute muſt alſo be un- * H. 7. 5. b. 


held, that a ceſtuique uſe could not deviſe | 


| the land by the equity of 1ſt Rich. 3d. how- 
ever he might have been able to deviſe the uſe 
by the common law *. This conſtruction of 
the ſtatute was for very obvious reaſons, 


Though the ſtatute eſtabliſhed the legal con- 


o Dyer 74. a. 
143. a. 


veyances of ceſtuique uſe, yet neither the words 


or the equity of it could have been adjudged 
to countenance his tortious acts. For lands 


from the time of Richard the third, to the | 


7 


| 32 Hen. 8. were not deviſable. 


This ſtatute of Rich. 3. was ſaid to have 
introduced a new ſpecies of feoffments, which 
differed from the feoffment by the common 
law in many reſpects. This difference is 
explained in the Lord Shefheld's caſe ” : it is 
there ſaid, © Feoffments are the antient con- 
ec veyances of the land ; but feoffments, ac- 
© cording to the iſt Rich. 3d, are upſtarts, 
ce and have not had continuance above 150 
« years. In caſe of feoffinents at common 
te law the feoffor ought to be ſeiſed of the 
lands at the time of the feoffment; but if 


e a feoffment be according to the ſtatute 
4 | & iſt Rich, 


p Godh. 318. 
2 Roll. Rep. 333. 
21 Jags 1. 


ſ 


© not be in poſſeſſion. Feoffments at the 


1 | 
cc 1ſt Rich. 3d, in ſuch caſe the feoffor needeth 


* common law give away both the eſtates 


cc and rights but feoffments by the ſtatute 


ce 1ſt Rich. 3d, give the eſtates, but not the 
« rights. In caſe of feoffment at the com- 
© mon law, the feoffee is in the per, viz. by 
ce the feoffor; but in caſe of feoffments by the 
ce ſtatute of 1ſt Rich. 3d, the feoffees are in 
ce the poſt, viz. by the firſt feoffees. 14 H. 8. 
ce 10. Brudnel ſays, that a feoffment by ceſ- 
ce tuique uſe by the ſtatute 1ſt Rich. 3d, is like 
ce to fire out of a flint; ſo as all the fire which 
ce cometh out of the flint will not faſten upon any 
ce thing but tinder or gunpowder.” - In another 
« place: Ceſtuique uſe makes the feoffment 
cc as ſervant to the feoffees, and if not as ſer- 
ce vant to the feoffees, yet at leaſt as ſervant 
= to the ſtatute of 1ſt Rich. 3d,” 


1t has likewiſe been held, that if a lord or 
a grantee of a rent-charge had been alſo ceſ- 
tuique uſe of the land, and after the ſtatute of 


1ſt Rich. 3d. ceſtuique uſe had made a feoff- 


ment in fee of the land, though the land 
paſſed from the feoffees, and his feoffment was 
warranted by the ſtatute, yet the ſeigniory or 


200. Litt. 32. a, rent-Charge was extinct by his feoffment . 
And 


— TT 01] 
And laſtly, it was held, that ceſtuique uſe was 
bound in a ſtatute merchant, ſtatute ſtaple, 
and by elegit, by the words of the ſtatute 


1 Rick. 7-> r 5 H. 5. 6. 
K 3 | Bro. feoff. 


al. uſes, pl. 25. 
I truſt I ſtand excuſed for this long di- 


greſſion on the expoſition of the ſtatute of 
iſt Rich. 3d. Many of the laws indeed re- 
lating to this ſtatute are now rendered obſo- 
lete, and indeed unneceſſary, by the ſtatute of 
27 H. 8. c. 10; but though at this day, 
ſtrictly ſpeaking, they are uſeleſs, becauſe the 
ſtatute itſelf is now of no utility, yet a know- 
ledge of them muſt lead to a better under- 
ſtanding of the preſent law of truſts, and at 
any rate muſt afford ſatisfaction to the cu- 
rious. What has been ſaid relating to terms 
of years is abſolutely proper to be known ; 
for they, as has been ſaid, are not comprized 
within the ſtatute of 27 H. 8. Indeed 1 
have been the more particular in the expoſi- 
tion of the ſtatute 1 Rich. 3. eſpecially as 
moſt legal writers have made very few, if 
any obſervations upon it. The ſtatute 
27 H. 8. c. 10. ſeems to have engroſſed 
their chief attention. 


But to proceed with our account of ſtatutes 
con- 


Cn——————_——— ET 2 


5 > Comm. 332. 


t Infra. 


V 2 Comm. 332. 


4 
concerning uſes: Richard the third, when 
Duke of Glouceſter, had frequently been 
made a feoffee to uſes . Now as the king 
could not be ſeiſed to a uſe as the law then 
ſtood, and ſtands to this day *, upon the 
aſſumption of the crown Richard would have 
held the lands diſcharged of the uſes. There- 
fore, as Sir William Blackſtone obſerves “, 
to obviate ſo notorious an injuſtice, an act of 


parliament was immediately paſſed, which 


ordained, that where he had been ſo enfeoſſed 
jointly with other perſons, the land ſhould 
veſt in the other feoffees, as if he had never 
been named; and that where he ſtood ſolely 


enfeoffed, the eſtate itſelf ſhould veſt in ceſ- 


tuique uſe, in like manner as he had the uſe. 


2 x H. 7. . 1. 


The very firſt act of parliament, which 
paſſed in the ſucceeding king's reign, was 
relating to uſes*. For the ſtatute 1 Hen. 7. 
made a formeden maintainable againſt the per- 


nors of the profits of lands enfeoffed to uſes, 
It alſo allowed the tenant in the ſame action 


to have ard, prayer, Voucher, and- other ad- 


vantages; that the tenant ſhould alſo have his 


age, and other advantages and recoveries 
againſt the pernors of the profits, and their 


feoffees. 


By 
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* 
By this ſtatute we perceive, that the pre- 
ceding acts“, which gave actions againſt the 
pernors, did not extend to a formedon. 


This ſtatute alſo (which only gave a for- 
medon by expreſs name againſt ce/tuique uſe) 
was conſtrued to extend to a ſcire facias to 
execute an eſtate tail in remainder by equity *. 
But in the conſtruction of this act it was 
held in a caſe, where a /cire facias was 
brought againſt the pernor of the profits, that 
the pernor ſhould not vouch in a /cire facias; 
for the a& ſhould be intended to mean ſuch 
actions in which he might vouch. And the 
words of the act did not alter the law of 
vouchers, and give to the pernor any new 
voucher *, 


Among the inconveniences, which attend- 
ed the introduction of uſes, it was found that 
lords loſt the benefit of wardſhip, &c. there- 
fore, by a ſtatute? made in the ſame king's 
reign, it was provided, that the heir of ceſ- 
tuique uſe holding his lands by knight ſervice 


within age ſhould be in ward; and of full 


age ſhould pay relief. On the contrary, for 
the benefit of the heir of ceſtuique uſe, the 
lame ſtatute provided, that he ſhould have 

| an 


71 R. 2. C. 9. 
4 H. 4. c. 7. 
11 H. 6. c. 3. 


Z x Co. 131. b. 


a 11 Co. 62. b. 


b 4H. 7. c. 17. 


e Tenk. Cent. 
190. 


Dyer, 174. b. 


. N. C. 15. 


4 19 H. 7. c. 15. 


Vide ſupra 53. 
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an action of waſte againſt his guardian com- 
mitting waſte. 


As this ſtatute only named the tenure of 9 
knight ſervice, it was held that it did not 
extend to lands held in foccage ©. 


'The next ſtatute, which was made relative 
to uſes, ſeems to have taken away from ceſ- 
tuique uſe a very great privitege, v1z. that of 
having his lands ſecured from the proceſſes 
of law reſpecting executions. By the 19 H. 7 *. 
the lands of ceſtuique uſe ſhall be put into 
execution for his debt due by judgment. 
The lands of ceſtuique uſe were alſo made 
liable to fatisfy the chief lord of his relief, 
heriot, and other duties. Ceſtuique uſe alſo 
was allowed to have the ſame advantages as 
he might have done, if he had been tenant of 
the land. And laſtly, ceſtuique uſe being a 
bondman, his lands were ſeizable by the lord. 


We have before ſeen, by the ſtatute of 15 
Rich. 2. c. 5. that lands conveyed to the uſe 
of religious houſes, or bodies corporate, were 
amortized by licence from the crown. But 
that ſtatute, it was held, did not extend to 
conveyances made in truſt to the uſe of 

1 pariſh 


( 79 ) | 
pariſh churches, chapels, churchwardens, 
companies, fraternities, &c. erected by com- 
mon aſſent without any corporation; or in other 
words, to the uſe of companies incorporate. 
Now theſe alienations were as prejudicial to 
the lords as alienations in mortmain: for 
they thereby loſt their wards, heriots, reliefs, 
&c*. To remedy this miſchief was the ſtatute 
of 23 Henry 8. made. It recites, © 'That by 
« reaſon of feoffments made of truſt of ma- 
te nors, &c. to the uſe of pariſh churches, 
e chapels, churchwardens, guilds, fraterni- 
« ties, commonalties, companies, or bro- 
e therhoods, erected or made of devotion, or 
ce by common aſſent of the people, without any 
6 corporation, and to the uſes and intents to 
« have obits perpetual, or any continual ſer- 
te vice of a prieſt for ever, &c. or to any 
« other like uſes and intents, there groweth 


© x Co. 23. b. 


f 23 H. $. c. 10. 


© to the king our ſovereign lord, and to 


© other lords and ſubjects of the realm, the 
« fame like loſſes and inconveniences, and is 
c as much prejudicial to them, as doth and is 
ein caſe where lands are aliened in mort- 
main: Be it therefore enacted, That all and 
te every ſuch uſes, intents, and purpoſes, of 
« what name, nature, or quality the ſame 
« ſhall be called, &c. ſhall be utterly 


cc void; 


11 

void; and if any perſon in defraud of this 
ſtatute do bind their heirs, &c. that then 
every ſuch pain, penalty, craft, colour, and 
every other things, &c. ſhall be utterly 
void: And that this ſtatute ſhall be al- 
ways interpreted, &c. moſt beneficially to 
the deſtruction of ſuch uſes, &c. and of all 
other like uſes and intents.” _ 


I ſhall make a few obſervations on this ſta- 
tute, In the firſt place, this act was made 
to prevent conveyances of land, &c. in truſt 
for ſuperſtitious purpoſes, ſuch as to pray 
for ſouls ſuppoſed to be in purgatory, and the 
like; which ſuperſtitions and errors had crept 
into the Chriſtian religion previous to the 
acknowledgment of Henry the 8th as the ſu- 
preme head of the church of England :. But 
it never intended to prevent alienations in 
truſt for good and charitable purpoſes; ſuch 
as for finding of a preacher, maintenance of a 
ſchool, relief and comfort of maimed ſoldiers, 
ſuſtenance of poor people, reparation of 
churches, highways, bridges, cauſies, diſcharg- 
ing of poor inhabitants of a town of common 
charges, for making a ſtock for poor labourers 
in huſbandry, and poor apprentices, and for 

| the 


( 0 7 
the marriage of poor virgins; and other hke 
Charitable uſes . : 


2dly. This act does not make the convey- 
ance itſelf void, nor gives the lord any title 


to enter for mortmain (like the 15 Richard 


2. c. g.): but only makes the uſe void. 
Therefore if the feoffment be within this ſta- 


tute, the feoffees (if no conſideration is ex- 
preſſed) notwithſtanding the declaration of 


uſes ſhall ſtand ſeiſed to the ule of the feoffor, 
and his heirs ; but if there be a conſideration, 
ever ſo ſmall, expreſſed, then the feoffees will 
ſtand ſeiſed to their own uſe i. 


3dly. All alienations of property to ſuch 
| charitable uſes, as are not within this ſtatute, in 
ſuch manner, and of ſuch ſpecies of property, 
as are not reckoned to come within the ſtatute 
27 H. 8. c. 10. for transferring uſes into poſſeſ- 
fion, ſuch alienations or limitation of uſes will 
not be executed by that laſt-mentioned ſta- 
tute, but remain as truſts to be performed in 
equity, Therefore if a term be given to 
truſtees in truſt for a charity, the legal intereſt 
in the term muſt remain in the truſtees to 
anſwer the purpoſes of the truſt *, 
G 


hy Co 111. a. 
1 Co. 26. a. 
Hob. 136. 


ix Co. 23. 3. | 


2 Pp. W. 398. 


12 Vern. 387. 


1 

Athly. If a man eyfzof5 two or three per- 
ſons and their heirs in fruſt, and to the intent 
that the inhabitants of ſuch a place ſhould 
have a free ſchool, or in truſt to maintain 
poor children, &c.; this truſt is not exe- 
cuted by the ſtatute of 27 Henry 8. c. 10. 
for the lands muſt remain in the truſtees to 
anſwer the purpoſes of the truſts, and there- 
fore not a uſe executed by the ſaid ſtatute ?. 


One reaſon for this conſtruction is, becauſe a 


uſe cannot be limited to a pariſh, or any inde- 


3 H. 7.9. b. 


finite multitude, by a general name, it being no 
corporation, and without any public allow- 
ance”. But this limitation of the uſe is good. 
as a fruſt. Another reaſon is, becauſe it is a 


rule in chancery, according to ſeveral refolu- | 
tions (which we have partly conſidered, and 
ſhall take notice of more fully hereafter) that 


where lands are given to truſtees in truſt to 


pay the profits over, the lands muſt continue in 


n vide 1 Eq. 
= 383. Vide 
fupra 14 to 19,6 
infra. 


ble uſes; but as theſe ſtatutes do not alter 


the truſtees in order to perform the truſt ; and 
therefore the truſts are 'not uſes within the 
ſtatute of 27 Henry 8. but mere truſts in 
chancery *. 


There are many other ſtatutes, beſides this, 
relating to- the regulation of gifts to charita- 


the 


(,83:3 

the conſtruction here made, relative to the 
execution of the legal eſtate in the truſtees, 
an expoſition of them does not properly be- 
long to this work. Thoſe who wiſh to fee 
further into this matter are particularly re- 
ferred to the acts of 43 Elizabeth c. 4. and 
9 George 2. c. 36. I ſhall only add here, 
that, generally ſpeaking, the ſtatutes of chari- 


table uſes ſupply all defects of aſſurances made 


to Charities *, Therefore a deviſe or appoint- 
ment to a charitable uſe by tenant in tail, with- 
out previouſly levying a fine, or ſuffering a re- 
covery , or an appointment, or deviſe of co- 
pyhold lands by a will, without any ſurren- 
der a, will effectually in the firſt inſtance bar 
. the entail, and in the ſecond paſs the copyhold. 


But it ſeems a nuncupative will of a rent was 


o Vern. 755. 


p 1 P. W. 2472 
248. 


42 Vern. 453, 
454 


void even before the ſtatute of frauds. By 
the 34 Elizabeth, an appointment of lands 


without deed was good; but ſince the ſtatute 
of frauds, which as to that repeals the 34 Eliz- 
abeth, an appointment of lands to a charity 
by a will, not atteſted by three witneſſes, is 
void. 1 | 


We have now taken a full ſurvey of all the 
- ſtatutes relating to uſes, previous -to the 
ſtatute of 27 Henry 8. c. 10. at leaſt all 
G2 thoſe 


| 3 Vider P. W. 


248, 249+ 
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thoſe which 1 am aware of. "Theſe ſtatutes 
all tend to conſider cęſtuique uſe as the real 
owner of the land; and indeed he was made 
completely ſo by the 27 Henry 8. c. 10. 
But before we enter into a diſcuſſion of that 
laſt ſtatute, it will be neceſſary to conſider the 
learning relating to uſes before its being 
enacted ; which will alſo explain to us the 
reaſons, why the legiſlature interfered to cor- 
rect uſes : For, during the time of their ſepa- 
rate exiſtence, they had undergone many nice, 
and ſubtle refinements; and though we have 
already ſeen many acts paſſed to prevent any 
injuſtice, which theſe refinements naturally 
produced, yet none of them were found ſuf- 
ficiently effectual to deſtroy them completely. 
It muſt be remembered, that whatever is 
about to be ſaid of uſes, previous to our ob- 
ſervations upon the 27 Henry 8. c. 10. muſt 
be underſtood as being ſubject to the W 
before recited. 


In confidering the nature of uſes, I ſhall 
firſt enquire what were the requiſites to be 
obſerved in raiſing uſes ; and then what were 
the properties of theſe uſes, when raiſed, In 
the TOY pages I have been led to anti- 

| 2 


( 85.) 
cipate many things, which properly apply to 
this place. 


' Firſt then, in order to raiſe a uſe, there 
ſhould be a perſon or perſons capable to ſtand. 
ſeiſed to a uſe. Now primd facie every com- 
mon perſon can ſtand ſeiſed to a uſe: there 
fore it will be the beſt method to ſee who are 
exceptions to this rule; or rather who have 
not this capacity, A uſe was before deſcribed 
to be a truſt or confidence, which is not iſſu- | 
ing out of land, but as a thing collateral, an- 
nexed in privity to the eſtate, and to the per- 
ſon, touching the land. It follows from this 
explanation of a uſe, that whenever the legal 
eſtate of feoffees to uſes veſts in a perſon, in 
whom the confidence of perſon, or privity of 
- eftate fail, there the uſe is either deſtroyed, or 
for a time ſuſpended. Therefore, a lord by 

eſcheat, or the lord of a villein, could not 
ſtand ſeiſed to a uſe, becauſe the title of the 


lord was by reaſon of his elder title, and that 


accrued to him either by reaſon of the ſeig- 
niory of the land, or of the villein ; which title 
was higher, and elder than the uſe, or confi- _ 
dence, and therefore could not be ſubject to 
it. And the ſame rule applies to a lord, who 
enters for mortmain, or who recovers by a, 

ol 3 cellavit, 


s 1 Co. 122. a. 
139. b. 
B. N. Co 60. 


t 1 Co. 122. 2, 
Bro. feoff. al. 
uſes, pl. 40. 
B. N. C. 60. 


V Ibid, 


vw Gilb. uſes, 11. 
171. | 


* 1 co. 122. 2, 
139. b. 
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ceffavit,-&c. for his title is paramount to the 
uſe*. 
Tenant by the courteſy cannot ſtand ſeiſed 


to a uſe; for he is in by the act of law in 
conſideration of marriage, and is not i in pri- 


vity of eftate*. And it ſeems by the better 


opinion, that a tenant in dower cannot ftand 


ſeiſed to a uſe; and that for the fame reaſon 


as tenant by the courtefy ; for one is in by 
the act of the law, as much as the other”. 
This opinion, however, has been doubted. by 
Gilbert, though he ſeems to acquieſce in it in 
another place“. So neither can a diſſeizor, 
abator, or intruder be ſeiſed to a uſe, al- 
though they have notice; for the uſe is not 
annexed to the poſſeſſion of the land, which 
each of them have, but to the privity of eftate, 
which is denied to them all: for they are not 
in in privity of the eftate, to which the uſe is 
annexed, but in the Poſt *. | 


Though there be privity of eſtate, yet if 
confidence, either expreſſed, or implied, fail in 
the perſon, the uſe is either deſtroyed, or ſuſ- 


pended. Thus, if a feoffee to uſes infeoff 


another upon good conſideration, who has 
alſo no notice of the former uſes, here there 
18 
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is privity of eſtate ; yet as there js no confi-: 

dence in the perſon of the ſecond feoffee, the. 

uſe is entirely gone. But if the feoffinent y « co. 122. b. 

had been made without confideration to one, 

who had no notice *, or with a good conſide- * Ibid. 

ration to one, who had notice *; in either caſe » Plowd. g5t- 

the privity of eſtate, and canfidence of per- | 
ſon, and of courſe the uſes, are preſerved. 


From what has been ſaid it appears, that 

if there had been a tenant for life, remainder 

to the uſe of another in fee, and tenant for 

life had made a feoffment in fee to one, who 

had notice, the feoffee could not ſtand ſeiſed 

to the firſt uſe, becauſe the uſe was annexed 

to one eſtate, and he was in of another. So bf Co. 192. b. 
too if there had been ceſtuique uſe for life, 

or in tail, with remainders over in uſe, and 

ceſtuique uſe for life had made a feoffment 

over, the feoffee would not have ſtood ſeiſed 

to the former uſes e. If alſo a feoffee to a uſe © Plowd. 351. 
bound himſelf in a ſtatute, &c. and the conuzee 

had taken out execution, he ſhould have had 

the land to his own uſe; for the conſideration 

of law was ſufficiently valuable to raiſe the uſe 

in him*. So too in a caſe ſince the ſtatute of Bro. feoff. als 


uſes, pl. 10. 


uſes , where A. and B. were ſeiſed to the uſe of 1 


Or- 


2 S. in tail, , remainder to the uſe of W. in tail, mond's caſe, 
G4 remainder 


46 } 
remainder to the uſe of the right heirs of J. 8; 
A. and B. and J. S. made a feoffment to 
three perſons to different uſes. Two of the 
feoffees had notice of the former uſes. It 
was held that the new feoffees could not ſtand 
| ſeiſed to the old uſes ; but as the two feoffees 
had notice of the firſt uſes, they were bound 
to make a recompence for the change of the 
old uſes. If a feoffee of a manor to the uſe 
of A. had releaſed to the tenants, they would 
not have held it ſubject to the uſe of A; for 
the ſeigniory was drowned in the tenancy, 
g 2 _ they had to their own uſe *. 
The king cannot ſtand ſeiſed to a 5 
therefbre if lands be given to the king and 2 
comman perſon, pour term de leur vies, to cer- 
! Ba. uſes, 56, tain uſes, the uſes are void for a moiety |. 
W Ibid, 57 Neither can the queen be ſeiſed to a uſe”, 


A corporation, abbe, mayor, commonalty, 

| aliens born, and perſons attainted, cannot be 

" Bro. feof. al. ſeiſed to a uſe". Therefore, in a caſe where an 
3, Co. 122.2 alien and another were enfeoffed to uſes, the 
moiety of the land went to the crown, diſ- 


* Dyer, 283. b. charged of the uſes . 


A feme covert, and an infant, however, are 
not 


( 39 ) 

not excluded from the number of thoſe who 
are capable of being ſeiſed to a uſe . Before 
the ſtatute of 27 Henry 8. c. 10. if they had 
been directed to execute the eſtate to the 

ceſtuique uſe, or to another, by the court of 
chancery, during the coverture, or infancy, 
they might have afterwards defeated the ſame, 
But fince the ſtatute, no right is ſaved to them, 
At this day an infant truſtee may levy a fine 


by virtue of 7 Ann. c. 19. impowering in- 
fant truſtees to convey eſtates. But lord 


Hardwicke doubted whether the judges would 
permit an infant truſtee to ſuffer à recovery, 
unleſs he procured a privy ſeal for that pur- 


pole *, 


Concerning the limitation of uſes upon the 


eſtate of tenant in tail, for life, and years, ſuf- 


ficient has already been ſaid. 


Secondly, As there ſhould be a perſon 


capable of being ſeiſed to a uſe, ſo there 


P Ba. uſes, 58. 


r Atk. 164. 


Vid. ſup. from 
pa. 42 to 60. 


ſhould alſo be a perſon capable of receiving, 


or taking ſuch uſe, And with reſpect to this, 
it may be obſerved, that whoever is capable 
of taking the lands themſelves, can alſo 
take the ſame eſtate by way of uſe*, Thus 


a corporation is preyented by the ſtatutes of 
EE mortmain 


Shep. T. 484. 


> 

mortmain from taking lands without licence; 
| yet as they may purchaſe lands with licence, ſo 
t Shep. T. 4344 may they have the uſe of lands. So too the 
king cannot take any thing, but by matter 
— of yog al. of record”; yet as he can take an eſtate in 
| the land, ſo can he the w/e of the land 
by matter of record. Therefore, if a man 
levies a fine, or ſuffers a recovery to the 
king's uſe, and declares the uſe to the king 
by a deed of covenant inrolled, it is good to 
raiſe a uſe in the king, though he is no party 
» Ba. uſes, 66, to the conveyance . But this uſe to the 
king ſhould be raiſed by a conveyance of 
record, and not by a conveyance merely ap- 
pearing of record; thus, if I covenant with 
J. S. to levy a fine to him to the king's uſe, 
which 1 do accordingly, and the deed of 
covenant is not inrolled, but is found by office, 
the uſe does not veſt in the king; but if the 
covenant had been to enfeoff J. S. to the 
king's uſe, and the deed had been inrolled, 
and the feoffment found by office, then the 

* Ibid. uſe would have veſted*, 3 


| A kmitaion of «uf w4 pariſh is void as a 
1 3 8 * 
y 13H. 7.9-b-. uſe, as we have before ſeen 7. Bur this uſe is 
al. uſes, pl. 29. good as a 774/t; of which the pariſhioners may 
by a bill in chancery enforce the perform- 


ance, 
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ance®, provided the truſt does not come 
within the ſtatute 23 H. 8. c. 10. The 
ſame rule holds with regard to any indefinite 
multitude without public allowance ; for they 


cannot take any property by a general name 


in the thing truſted, by the rules of the com- 
mon law. | 


Whether an alien could be ceſtuique uſe 


was formerly a queſtion of litigation : and 
indeed I believe it is not yet ſettled by any 


determined caſe; ſome holding that a uſe 


being merely in conſcience, equity might 
dire& a performance for the benefit of the 
alien“; whilſt others ſay, that an alien could 
not compel the feoffees to execute a uſe, it 
being contrary to the law of the kingdom 
that an alien ſhould plead, or be impleaded 
in any of our courts . Whether indeed even 
at this day an alien can purchaſe lands in the 
name of a zruftee, without being ſubject to a 
forfeiture of the truſt to the king, is a point 
alſo perhaps not quite ſettled ©: though in- 


deed, by the better opinion, it ſeems that the 


king will be entitled to the truſt of an alien 
eeſtuique 9 


2 2 Vern. 387. 


a 13H, 7» 9. b. 


b 12 H. 7. 28. a. 
Bro. feoff. al. 
uſes, pl. 29. 
Allen, 14. 
Vide preamble 
to the ſtat. 

27 Hf. c. 10. 


poſt. 


© Gilb. uſes, 4 „ 
Allen, 15, 16. 


Styles, 40. 


dy Roll. ab. ho 
194. pl. 8. 


© 3 Cha. Rep. 35. 
Nelſon's 


Rep. 131. 


Na » There ſhould be in moſt caſes a a 


confideration 


f Perk. 533. 


E x Co. 100. b. 
Har. Co. Litt. 
12. b. n. 2. 

2 Salk. 59 r. 

3 Lev. 406. 

2 Roll. ab. 780. 
2 P. W. 139. 
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conſideration to raiſe a uſe. I ſhall in this place 
mention the manner in which a uſe is raiſed on 
the different conveyances now in practice; and 
I muſt particularly beg the reader's attention 
to this diviſion, as indeed the ſame conſidera- 
tion is as neceſſary, and the ſame mode a- 
dopted in raiſing uſes at the preſent period, 


(with reſpect to ſuch conveyances as are made 


either expreſſedly or impliedly to uſes) as 
was uſed previous to the enacting of 27 H. 8. 
But with reſpect to bargains and ſales, and 


covenants to ſtand ſeiſed, the conſideration 
neceſſary to be expreſſed in them vill be 


conſidered, when we come to mention thoſe 
particular conveyances. 


With reſpect to feoffments in fee, if there 
be no conſideration expreſſed in the deed, 
and no declaration of the uſe, the feoffee will 
ſtand ſeiſed to the uſe of the feoffor. Upon 
this principle it has been reſolved*, that if a 
man, ſeiſed on the part of his mother, make 
a feoffment without any conſideration or de- 
claration of the uſe to the feoffee, and then. 
take back the eſtate to him and his heirs on 
his father's ſide, ſtill the lands will deſcend, 
as they would have done before the 1 
viz. on the mother's ſide: for, there being no 

| conſideration 


TW 29 

conſideration or declaration of the uſe ex- 
preſſed in the firſt feoffment, the feoffee is in 
of the od uſe. It would have been exactly 
the ſame in this caſe, if the uſe had been ex- 
preſsly declared on the firſt feoffment to the 
feoffee himſelf. It muſt be obſerved, that 
where there are expreſs words to declare a 
uſe on a feoſſment, no other conſideration 
was ever thought neceſſary to raiſe the uſe *; 
and indeed that opinion has long been ac- 
quieſced in. Therefore, where A. in con- 
ſideration of £. 100 paid to him by B. made 
a feoffment to the uſe of B. and C. his ſon, it 
was held that this declaration of the uſe to C. 
raiſed the uſe to him, notwithſtanding the con- 
ſideration was paid by B.. 


What has been ſaid of the conſideration to 


raiſe, and the declaration to direct, the uſe on. 


a feoffment, will equally apply to fines and re- 
coveries. For Rolle tells us, that if a fine be 
levied, or recovery ſuffered, and no uſes are 
declared on them, the recoveror or conuzee 
will ſtand ſeiſed to the uſe of the recoveree or 
conuzork. And if uſes are declared on the fine 
or recovery, there needs no other conſidera- 


h Perk. ſ. 537. 


12 Roll. ab. 292. 


k 2 Roll. ab. 
789. pl. 1, a 


tion to raiſe the uſe; in which they have the 


ſame conſtruction as uſes declared on feoff- 
ments. 


11 Co. 176. b. 


Moor, 102. 


* 2 Co. 58. a. 


n 2 Co. 58. a. 


® Bro. feoff. 
al. uſes, pl. 40. 


P Vide infra. 


. 


ments. 80 if there be two joint-tenants, 
one in fee, and the other for life, and they 


levy a fine without declaration of any uſe, 


-the uſe ſhall remain unto them in the ſame 
eſtate as they had before in the land *. Alſo, 
if A. tenant for life, and B. in reverſion or 
-remainder, levy a fine generally, without any 
limitation of the uſes, it ſhall be to A. for 


life, remainder to B. in fee: for each grants 


that which he may lawfully grant; and each 
ſhall have the uſe according to che eſtate, 
which he conveyed ”. ; 


It was I VERN held, that if a man had de- 


Hem money to J. S. to purchaſe land for 


him, and J. S. purchaſed the land to his 


oon uſe, it ſhould be to the uſe of J. S. and 
not to him who paid the money . But now 
ſince the introduction of 7rufts, equity has 


acted upon a more liberal principle; and in a 


ſimilar caſe has decreed it to be a reſulting trust, 
: notwithſtanding the ſtatute of frauds and per- 
juries, which requires all declarations of truſts 
to be in writing. - But more of this here- 


_ after. 


It appears alſo, that if A. be ſeiſed in fee of 
one acre of land, and he and B. levy a fine of it 
YZ | = 
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to another, without any conſideration- or de- 
claration of the uſe, the uſe ſhall reſult to 
A. only, and his heirs ?, 


I ſhall now ſpeak of the conſideration ne- 
ceſſary to raiſe a uſe in the conveyance of 
teaſe and releaſe; the moſt modern ſpecies 
of aſſurance. It may at firſt ſeem ſtrange 
to mention the conſideration neceſſary to be 
expreſſed in this conveyance, in order to raiſe 
a uſe before the ſtatute 27 H. 8. when it is 
well known, that this conveyance was not 
invented till after the paſſing of that ſtatute. 
But to this I muſt obſerve, that uſes at 
common law are always raiſed on a leafe 


and releaſe. The ſtatute 27 H. 8. did 


not aboliſh uſes, whatever it intended to 
do. It only annexes the poſſeſſion to the 
uſe. Now, in order to raiſe a modern and 
permanent truſt of inheritance by this convey- 
ance, there muſt be a legal eſtate at common 
law, and a uſe at common law ; which uſe 
the ſtatute executes, and makes the eſtate of 
-cefluique uſe a legal eſtate, according to the 
Natute: then comes the declaration of the 
modern truſts, Now, in order to raiſe this 
ule at common law-on a leaſe and releaſe, 
we muſt conſider whether this conveyance 


42 Co. 58. bj 


(I mean 


| 
| 


r Vide 7 Mod. 
75, 77. 
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(J mean the releaſe) ſhould not have the 
ſame conſtru ion with regard to the con- 
fideration, as a feoffment had. In the firſt 
place, I take it, that a leaſe and releaſe muſt 
be conſidered as a conveyance deriving its 
force from the common law*. This will ap- 
pear, if we recollect the principles upon 


which it operates. It is in fact two diſtinct 
conveyances; the one creating a leſſer eſtate, 
and the other releaſing to and enlarging that 
eſtate. To create this leſſer eſtate (which is 


generally for the term of one year) any con- 
veyance may be uſed, which will completely 


| veſt the legal eſtate in the grantee of the 


term, ſo as to render him capable of receiv- 
ing a releaſe of the larger eſtate. Therefore 
a leaſe at common law will effectually ſerve 


the purpoſe. 1 am aware, that it is the uni- 


verſal practice at preſent to create this term 
of one year by a bargain and ſale, becauſe it 
ſaves an actual entry. Yet this does not 


prove it to be a conveyance deriving its 
effect from the ſtatute of uſes; for the con- 


ſtitution of the term itſelf creates the founda- 
tion of this aſſurance, and not the convey- 
ance by which it is conſtituted : for whether 
"a term be created by a common law leaſe, or 


! and ſale (both of them being 
85 5 merely 
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1 . 
merely auxiliaries to the whole conveyance) 

is immaterial to the operation of the releaſe, 


which is the grand part of the conveyance. 
We will then ſuppoſe this term to be already 


created (though, by the bye, if it be created 


by a bargain and ſale, there ſhould be the 
conſideration of five ſhillings, or the like; or 
if it be created by a leaſe at common law, 
there is no conſideration perhaps at all', or 
at moſt only the reſervation of a pepper- corn 
rent, or the like required) then the queſtion 
will be, whether the releaſor and releaſee 
ſtand in the ſame ſituation as a feoffor and 
feoffee ſtood with regard to the conſideration 
or declaration of the uſe? And I appre- 
hend that they do. The reaſons for the 
conſtructions made in the above caſes of 
feoffments, fines, and recoveries, ſeem to be, 


5 Vide Bro. 
feoff. al. uſes, 
Pl. 47. 

B. N. C. 136. 


that the poſſeſſion of the feoffee, conuſee, and 


recoveror, being veſted in them before any 
uſe can poſſibly ariſe, and there being no 
legal neceſſity that the uſe ſhould be veſted 
in or declared to them, becauſe they are in 


poſſeſſion (the ſeiſin which they have being 


ſufficient to ſerve uſes to any perſon) the law 


will not ſuppoſe that the feoffor, conuſor, or - 


recoveree, intended to depart with the uſe, 


or beneficial intereſt in the land, without ſome 
FE _ expreſſed 


(- 98 ) 
expreſſed or implied conſideration, or ex- 
preſsly agreed declaration. I ſay, there is no 
neceſſity to declare the uſe to thoſe who have 
the ſeiſin; for before the ſtatute, though the 
land itſelf might expreſsly be conveyed to 
any one, yet it was the conſideration, de- 
Claration, or notice which directed the uſe ; 
the uſe and land being diſtinct. And fo far 
it is the ſame ſince the ſtatute. Beſides which, 
the poſſefſion does not now draw the 2ſe, as it 
did before the ſtatute, but the 2% the poſſeſſion. 
Therefore, to whomſoever the uſe is declared, 
the poſſeſſion is likewiſe carried: fo that the 
uſe governs the poſſeſſion. Theſe convey- 
ances then differ from a bargain and ſale, 
which firſt paſſes the »/e, and then the ſtatute 
executes the poſſeſſion. in ceſtuique uſe. It 
follows from theſe principles, that all aſſu- 
rances which firſt paſs a ſufficient ſeiſin or 
poſſeſſion to ſerve uſes declared on ſuch 
conveyance, or rather which firſt paſs the 
poſſeſſion, and then the uſe, muſt have a 
conſtruction ſimilar to that of feoffments, 
fines, and recoveries. Now, this is the caſe of 
a releaſe, which certainly gives a ſeiſin before 
any uſes can ariſe on it: for when the leſſee 
or bargainee is properly conſtituted, and 
then receives the releaſe, he has a com- 
e 


( 99 ) 
pleat poſſeſſion, and his ſeiſin is ſufficient to 


or any other perſon. And if the uſe is de- 
clared to the releaſee, he is in by the com- 
mon law *, which ſhews, that a releaſe does 
not derive its force from the ſtatute of 27 H. 8. 
Theſe obſervations, I hope, will explain the 
meaning of the phraſe of conveyances, which 
operate by way of tranſmutation of poſſeſſion. 
And taking it in this light, a leaſe and releaſe 
is as much a conveyance, which operates by 
tranſmutation of poſſeſſion, as a feoffment, 
fine, or recovery. That being the caſe, there 
can be no good reaſon to imagine that the 
releaſor intended to depart with the uſe with- 
out ſome conſideration or expreſs declara- 
tion, any more than in the above caſes of a 
feoffor, conuſor, or recoveree. Indeed, in 
compliance with theſe reaſons, it ſeems now 
acknowledged, that, without the one or the 
other, the uſe will, in caſe of a leaſe and re- 
leaſe, reſult to the releaſor. This latter prin- 
ciple, however, has been doubted; and for a 
more full diſcuſſion of it I ſhall refer to a 
ſubſequent part of this eſſay. 


H 2 b above 


ſerve uſes declared to the releaſee, releaſor; 


t Vide Butt. 
n. 1. Co, Litt. 
271. b under 
fo. 276. a. 


We have ſeen, that an expreſs declaration 
of the uſe is ſufficient to raiſe it in any of the 
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above conveyances, without any conſidera- 
tion. It remains now to ſee what conſidera- 
tion is neceſſary to raiſe theſe uſes, when 
there is no declaration of them. It was be- 
fore obſerved, that if a man made a feoff- 
ment in fee, without any conſideration or de- 
claration of the uſes, the law, judging of the 
intention of the parties, would not preſume 


that the feoffor intended to depart with the 


v Vide 
9 Co. 8. b. 10.2. 


uſe for nothing; and therefore held, that 
the uſe remained or reſulted to him : or ra- 
ther the feoffee had the poſſeſſion to the 
uſe of the feoffor, or to ſuch uſes as he 
ſhould by deed ſubſequent appoint”. But 
where a conſideration was expreſſed in the 
deed, there the ſame preſumption did not 
hold ; for the law, which gave the uſe to the 
feoffor in the firſt inſtance, becauſe there 
was no equivalent given by the feoffee, 


would in the ſecond, when there was a con- 


w Vide 
Perk. ſ. 718. 


X x Co. 24. 4. 
2 Roll. ab. 787, 
788. 


Y Barn. Cha. 
Rep. 384. 
2 Atk, 148 


ſideration given, adjudge the uſe to the feof- 
tee”. It ſeems, however, that any conſide- 
ration, however trifling it may be, or any 
rent reſerved, however ſmall, will be ſuf- 
ficient to raiſe a uſe in the feoffee, conuſee, 
recoveror, or releaſee *. I particularly men- 
'tion the releaſee as being warranted by the 
caſe of Lloyd v. Spillet ?, which caſe war- 
| 15 5 rants 


(10 


rants the obſervations juſt made on the na- 
ture of a leaſe and releaſe. The queſtion in 


that caſe was, Whether the conſideration of 


10 6. expreſſed in the releaſe, was ſufficient 
to paſs the legal eſtate and uſe at common 

law to the releaſee; to which uſe the ſtatute 
would draw the poſſeſſion, ſo as to make 
them both as one legal eſtate and poſſeſſion 
by the ſtatute, ſufficient to declare a modern 
truſt upon? And Lord Hardwicke clearly 
held, that the conſideration of 105. was of 
itſelf ſufficient to create a uſe in a convey- 
ance, which operated by way of tranſmuta- 
tion of poſſeſſion, and that a leaſe and releaſe 


was ſuch a conveyance; conſequently that 


the poſſeſſion and uſe at common law were 
both in the releaſee, and of courſe the legal 
eſtate ſince the ſtatute. He alſo declared, 


that an expreſs declaration of the uſe, with 


out any conſideration, would have carried 1t 
to the releaſee. 


However, though theſe ſmall conſidera- 
tions will ſerve to raiſe uſes in the feoffees, 
&c. yet it ſeems, that the feoffor, conuſor, 
Ke. notwithſtanding the conſideration is paid 


by the feoffee, conuſee, &c. may limit the 


uſe to any other perſon *: for the declara- 
1 tion 


* Perk. {, 337. 


® Shep. t. 456. 


Vide ſupra, 42 
to 60. | 
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tion of the uſe guides the conſtruction of it, 
without any regard to the conſideration *. 


What has been faid of the manner of 


raiſing uſes in the conveyances of feoffments, 


fines, recoveries, and leaſes and releaſes, muſt 
be underſtood of the creation of eſtates in fee 


in the feoffees, &c. But with reſpect to the 


conveying or creating of eſtates rail, for life, 
or years, ſufficient has been ſaid already. 


Concerning grants of incorpareal heredita- 
ments, it mult be noticed, that if a man, ſeiſed 
of a rent-charge, granted it in fee, without any 
conſideration or declaration of the uſe, the 
grantee would have been ſeiſed of it to the uſe 
of the grantor and his heirs . But at the ſame 
time it was held, that if a man, ſeiſed of 
lands in fee, granted a rent iſſuing out of the 


ſame lands to a ſtranger, without any con- 


ſideration, the grantee would have been ſeiſed 
to his own 1% ,ỹʒ,. And it was faid, that if a 
man had a common in groſs, which was certain 


in fee, and had granted the ſame in fee, with- 


out any conſideration, &c. the grantee would 
be ſeiſed to his own , *. Perkins, however, 


adds a guere to this laſt caſe. It therefore 


ſeems prudent, in-all caſes of grants of rent- 
charges 


(- 203 3 

charges in fee (which are in eff at the time of 
the grant) or commons in groſs, to inſert ſome 
confideration, or make ſome declaration of 
the uſes, if the conſideration be only that of 
five ſhillings, or the like. But all grants of 
rents, ſeigniories, or commons. in groſs, in 
tail, for life, or for years, are good to raiſe 
uſes in the grantees, without any conſidera- 
tion or declaration of the uſes . 
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Fourthly, To raiſe a uſe there ſhould be a 
ſufficient ſubſtance or thing, out of which the 
uſe may ariſe. Thus it was held, that all 
lands and inheritances local, as rents in eſe, 
liberties, franchiſes, viſible or local, might 
be conveyed to uſes. But it was denied that 
perſonal inheritances, which had no relation to 
lands or local hereditaments, ſuch as annuities, 
could be conveyed to uſes f. Likewiſe uſes 
could not be raiſed out of ſuch things, que 
ipſo uſu conſumuntur, as commons, ways in 
groſs, authorities granted to a man and his 
heirs to hunt in a park, chaſe, or foreſtt. 


So too it was held, that a man eould not 
grant a uſe out of lands, which he was not 
ſeiſed of at the time of the grant. Therefore, 
if a man granted a uſe out of the manor of 

| H 4 | Dale, 


© Perk. ſ. $376 


W. Jones, 127. 


f Ibid. 


Dale, which manor he had not purchaſed, . 
the uſe would not have paſſed or be veſted 4 


manner a man had granted a rent charge out 
of the manor of Dale, when in truth he had 
nothing in the manor, but had purchaſed it 
afterwards; yet the grantor would have held 
Per. f.65. it diſcharged of the rent charge. 


in the grantee, although the grantor had . 

e 2 Roll. ab. afterwards purchaſed the manor . This was 7 
Gro. Eliza. 40x, conſtruing the uſe according to the maxims 1 
of common law grants; for if in the ſame 2 


We will now examine the properties of 
this uſe at the common law. In the firſt 
place then, it was held to be deſcendible ac- 

cording to the rules of the common law re- 

12 Roll. b. ſpecting eſtates of inheritance *, This con- 

din | ſtruction was -given by the chancery, which, 

. when queſtions of this nature aroſe, conſult- 
ed the rules of law reſpecting the deſcents of 

inheritance ; thereby, in this inſtance, follow- 

ing the old maxim, that æquitas ſequitur legem. 
Indeed, this was but proper, for the chan- 

cery, not having a legiſlative power, could 

| not ſet up new rules of property ; for as 
| Gilbert obſerves, to abrogate and ſet aſide 
 &Gilb. uſes, 16. laws, is equal to the power of making them“. 
According to this imitation of the rules of 
common 
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common law, I believe it is a point clearly 
ſettled in our books, that there might have 
been a poſſeſio fratris of a uſe . Therefore : 5 ws 4: 7: b, 
if a man was ſeiſed of a uſe in fee, and had 121. b. 


4 Co. 22. a. 
iſſue a ſon and a daughter by one venter, and Co. Litt. xg. b. 


a ſon by another venter, and died; the eldeſt Ploud. 58. he 
' ſon entered, and died without iſſue; the daugh- 

ter ſhould inherit the uſe, -in excluſion of the 
younger ſon, according to the rules of lands 


of inheritance in a ſimilar caſe . n Litt. . 8. 


Fes. 


Lord Bacon, indeed, in ſpeaking of this 
idea of a poſſefſio fratris of a ule, calls it a vul- 
gar opinion : he admitting at the fame time, n pa. uſes, 11. 'F 
that ĩit was the practice to make ſuch a con- 
ſtruction, where the intention of the parties did 
not ſpecially appear to the contrary, Perhaps | 
he thereby meant, that it was a point merely = 
diſcretionary in chancery, and not any fixed | 
rule. But notwithſtanding this obſervation of | | 
that writer, it certainly was an eſtabliſhed rule | 
in chancery, as appears by the above citations, 


Upon theſe principles, if there had been a - 
uſe of lands held in Borough Engliſh, or in ga- | 
_ vel-kind, it would have deſcended in the firſt 
inſtance to the youngeſt ſon, and in the ſecond 
to all the males. So if there be a cuſtom © 2 Roll. ab. 


780. 1 Co. 8% 


P2 Roll. ab, 
780. 


Wright's Ten. 
174. ed. 1768. 


r x Co. 123. b. 


s Wright's Ten. 
172. ed. 1768. 


t 1 Co. 124. b. 


V 2 Roll. ab. 
779. 
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that lands ſhall deſcend to the eldeſt daughter, 


and there be a feoffment made which directs 


the uſe to go to the heir, yet it ſhall deſcend 
to the daughter alone . 


Secondly. In the above inſtance we ſee a 
uſe conſidered as an hereditament: but it 
was alſo conſidered as a chattel. Thus it 
was held to be deviſable as a chattel before 
the ſtatute of wills, thereby, under the colour 
of allowing a deviſe of the v/e, in effect per- 
mitting the lands themſelves to be deviſed : 
for the deviſee of the uſe had all the advan- 
tages which ceftuique uſe himſelf had. Lands 
themſelves were not held to be deviſable 
after the conqueſt, becauſe no lands could 
paſs by the common law, but by livery of 
ſeiſin“; and becauſe it was contrary to the 


nature of the feud, that the feudatory ſhould 


diſpoſe of it by will *. This uſe was allowed to 
be deviſed by a nuncupative will; ſo that if a 


feoffment in fee had been made to the uſes of 


ſuch perſons, as the feoffor ſhould name by 
his laſt will, &c. he might have limited theſe 
uſes by a nuncupative will. However, if 
an infant ceſtuique uſe had made a will of the 
uſe, it would have been void. 


Thirdly. 


CT. 
Thirdly. As ceſtuique uſe might deviſe the 
uſe, ſo might he alien, or transfer it by the 
common law®*. But though he could alien, 
or transfer the uſe itſelf by the common law, 
yet he could not alien the legal eſtate in the 
land. To remedy this defect was the ſta- 


tute of 1 Richard 3. made; but we have al- 


ready had an expoſition of that ſtatute, and 
have ſeen how very ineffectual it was for the 
purpoſes it was paſſed, 


Fourthly. It was held by the common law, 
that ceſtuique uſe had neither jus in re, nor jus 

in rem. The jus in re meant an eſtate, and 
the jus in rem a demand”. A uſe was held 
to be neither. This conſtruction we may 
eaſily conceive to have been admitted; for 
uſes were not in their origin cognizable by 


WV Bro. feoff. al. 


uſes, pl. 44. 
B. N. C. 75. 
Plowd. 350. 
Gilb. uſes. 26. 
Ba. uſes, 16. 


x 1 Co. 121. bh. 
W. Jones. 127. 


Y Ba. uſes, 5. 


the courts of law; therefore, that being the 


caſe, it is natural te ſuppoſe, that thoſe courts 
did not allow them to have either the jus in 
re, aut jus in rem. Vet whatever might have 
been the conſtruction of the courts of lam, 
yet it is very certain, that the chancery, in firſt 
exerciſing a diſcretionary power, in time re- 
duced that diſcretion to a certain fixed rule of 
the court: and authorized ceſtuique uſe not 
to deem relief or a decree as a matter of 
£3 favour, 


Co. Litt. 272. 


A. b. 


- 


Vide 2 Atk. 


150. 


b 


7 


Ba, uſes, 5, 6, 


{ #8} 
favour, but as a matter of right, But even 
in the courts of law ceſtuigue uſæ had many of 
the privileges of the owner of lands. Thus 
a ceſtuique uſe might have been ſworn upon 
an inqueſt* : for which ſir Edward Coke 
very properly gives this reaſon, That at 
the time of the making of the 2 Henry 5. 
c. 3. the greater part of lands (during thoſe 


troubleſome and dangerous times, when the 


unhappy controverſy between the houſes of 
Vork and Lancaſter had begun) were held 
in uſe *. And the ſtatute was made ta reme- 
dy a miſchief, which uſed to happen from the 
ſheriff's returning men of no underſtanding, 
and that ſtatute provided that he ſhould re- 
turn proper men. Now, though the feoffees, 
in caſe of uſes, had the legal eſtate in the 
land, yet the courts, for the advancement and 
expedition of juſtice, extended the ſtatute 
(againſt the letter) to the ceſtuique uſe, and 
not to the feoffees. This tends to ſhew, 
however, that ceſtuique uſe, even by the 


common law, was conſidered as having pro- 


perty in the uſe of the land in ſome reſpects. 
So too he was conſidered as tenant at will to 


his feoffees, and was puniſhable in an action 


of treſpaſs towards them *. But notwith- 
ſtanding ceſtuique uſe had theſe, and the 
like 


( 1099 ) 
like properties in the uſe by reputation, and 
the ſanction of equity, yet, in the eye of the 
law, he was conſidered as having no property 
in the land, with reſpect to his being the 
oſtenſible owner of it. Thus, if he came 
upon the land, he was conſidered merely as a 
treſpaſſer ®. And though, after the ſtatute 
of Richard 3. he was enabled to make feoff- 
ments, yet, until he made the feoffment, he 
was ſtill reckoned as a treſpaſſer, upon his 
entry on the land for any other purpoſes, than 
to make alienations : nor could he bring an 
action, avow, &c. but in the names of his 
feoffees . So he could not juſtify for damage 
faiſant; and though it was held he could 
grant the herbage, and corn, yet he could 
not take them himſelf. Though the ſtatute 
of Richard 3. allowed him to make leaſes, 
and he was permitted to bring an action of 
debt for the rent, yet he could not avow * : 
and upon the making of a leaſe by ceſtuique 
uſe, the reverſion ſtill continued in the feoffees, 
who might bring an action of waſte, or enter 


for a forfeiture . Upon theſe principles of 


the common law, that ceſtuique uſe had no 


property in the land, it was held, that his wife 


was not dowable of a uſe *: neither was the 
huſband of a feme ceſtuique uſe permitted to 


16 H. 9 . 
ro. feoff. al. 
uſes, pl. 39. 


d Ibid. 


Taq By. v5 
Bro. feolF. al. 
uſes, pl. 13. 


f 27 H. 8. 13. 
Bro. feoff. al. 
uſes, pl. 6. 


88 H. 7. 8. 
Bro. feoff. al. 
uſes, pl. 2%. 


h Perk. ſ. 349. 


have 


\ e 
2 FAC * p — * 
>” FW $625 7k © EEE ar > ar — . 
— ae ener; Iwo. "Ip — ER 


——U —ää— ́ —ũ 


i x Co. 123. b. 


* lenk. Cent. 
190. 


15 E. 4. J. 
Bro. feoff. al. 
uſes, pl. 34 


m x Co. 123. b. 

ws 190. 
yer, 174. 

Keilw. 86. As 


n 19 H. 7. c. 15. 


0 1 R. 2. c. 9. : 
4 H. 4. c. 7. 
11 H. 6. c. 4. 
1 H. 7. c. 1. 


P x Co. 121. b. 
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have his courteſy *. Ceſtuique uſe did not 


forfeit his lands, (by the rules of the common 
law,) upon the commiſſion of treaſon, or fe- 
lony *: and it was ſaid, that if ceſtuique uſe 
committed felony, the lord ſhould not have 
the lands, neither ſhould the heir have them 
on account of the corruption of blood; of 


_ 6ourſe the feoffees would have had them. 


Again, the uſe itſelf was not ſubject to ward- 


ſhip of lands held in ſoccage, to marriages, 


reliefs, and in effect did not render to the 


lords the firſt fruits, and benefits of their ſeig- 


niories, even after the paſſing of the ſtatutes 
4 Henry 7. c. 17. and 19 Henry 7. c. 15 . 
The uſe alſo was not ſubject to any execu- 
tions, as appears by the, ſtatute 19 Henry 7. 
which makes the land itſelf liable to execu- 
tions for debts of ceſtuique uſe due by judg- 
ment”. It alſo appears, by ſeveral ſtatutes 
before enumerated, that an action was not 


maintainable by the common law againſt 


ceſtuique uſe or the pernor of the profits“. 
Finally, uſes were not conſidered in the hands 
of the executor or heir as aſſets to ſatisfy 


creditors?; which particularly ſhews what 


trifling regard the courts of law ſhewed to 
uſes, eſpecially as they have ever been an- 


xious to befriend bond fide creditors. 


8 | In 


P © 


( 111 


In this ſituation ſtood the uſe and ceſtuique 
uſe at the common law. Whereas, on the 


contrary, the feoffee to uſes was the complete 


oſtenſible owner of the land. He performed 


the feudal duties %. His wife had dower *: 

and his eſtate was ſubje& to wardſhip, relief, 

&c. The feoffee had authority to ſell the 

land, was tenant to the lord, and forfeited the 

lands if he committed treaſon, or felony. In 

| ſhort, he might bring actions, 8c. as if he 
held the land diſcharged of the uſe *. 


Fifthly. The uſe did in many inſtances 
enſue the nature of the land : thus, if a man, 
ſeiſed of lands on the part of the mother, 
made a feoffinent without any conſideration 
or declaration of the uſe, and then took back 
an eſtate to him and his heirs on the part of 
his father; ſtill, as the uſe was never out of 
the feoffor, it continued in him as of the old 
uſe, and would deſcend to the heirs on the 
mother's {ide*. So too if there be two joint 
tenants, one for life, and the other in fee, and 
they levy a fine without declaration of any uſe, 
the uſe ſhall be to them of the ſame eſtate 


as they had before in the lands*. In the 


preceding obſervations upon the nature of a 
= we have ſeen in many inſtances, that it 
| enſues 


4 Butl. N. 1. to 
Co. Litt. 271. b. 
under fo. 272. b. 
3 Bro. feoff. al. 
uſes, pl. 10. 


r Dyer, 9. b. 
Jenk. Cent. 
190. 


Har. Co. Litt. 
12. b. D. 2. 


t 2 Co. 58. a. 
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Y Ba, uſes, 13. 


w Thid, 11 to 
13, 


* Ibid, 13, 14. 


Y Plowd. 351. 
2 Roll. ab. 779. 


Z Ba. uſes, 16. 


2 Ibid. 18. 
14 H. 8. 4. 


6 
enſues the nature of the land; ſuch as, there 
being a poſſeſſio fratris of a uſe, it being de- 
ſcendible, &c. But uſes, as lord Bacon ob- 
ſerves, in many inſtances differed from caſes 
of poſſeſſion”, which he accordingly enu- 
merates. Thus, by the common law, a war- 
ranty would neither bind, nor extinguiſh, the 
right of a uſe; but it would the right of 
poſſeſſion . There was no neceſſity at com- 


mon law for any conſideration to eſtabliſh a 
_ deed, nor did notice conſtitute covin, or make 


a particeps criminis * ; whereas in reſpect to 
uſes, no confederation, although there is alſo 
u notice, will render the deed covinous: or if 
there be a good conſideration, but with notice, 
that will have the ſame effe&t”. So too a 
right of action by the common law was not 
aſſignable ; but the ſabpæna in caſe of a uſe 
could always have been aſſigned *. - Again 
at common law a man cannot have the land 
itſelf, and a rent iſſuing out of that land to 
himſelf; but the uſe of land, and the uſe of the 
rent, might have well ſtood together in one 
perſon *, To theſe differences between uſes 
and caſes of poſſeſſion, marked out by Bacon, 
we may add, that by the common law, if a 
man had enfeoffed another without adding 
the word heirs to the eſtate limited to the 
| feoffee, 


( 113 ) 
feoffee, he would have had but an eſtate for 


27 Henry 8. c. 10. bargained and ſold his 


land for money, the bargainee would have 


had an eftate in fee, without the word heirs . 


And the reaſon was, becauſe by the common 


law nothing paſſed from the bargainee, but a 
uſe, which uſe was guided by the intent of the 
parties. Now 1t was held that as the bar- 
gainee paid a valuable conſideration for the 
land, he ſhould in equity (the director of uſes) 
have the whole eſtate in fee ſimple of the 
uſe . But this conſtruction is altered ſince the 


ſtatute of 27 Henry 8. c. 10. and made like 


that of the caſe mentioned by Littletonꝰ.. So 
alſo if an eſtate was limited at the common 
law to a man and his wife, that ſhould be, 


life*. But if a man had before the ſtatute 


d Litt. ſ. 1. 


© x Co. 100. h. 
Co. Litt. 9. b. 


di Co. 100. b. 


e Co. 387. b. 


the man in this caſe took the whole *: but if ng 96. pl. 
a uſe had been limited in this manner, the : 


wife would have taken according to the limi- 
tation . Theſe caſes, I hope, will ſuffice to 
ſhew the diſtinction between the conſtruction 
of uſes, and the poſſeſſion. I ſhall only ſub- 
join one more caſe. If at the common law 
a man had made a feoffment in fee, to the uſe 
of A. for years, remainder to the uſe of the 
right heirs of J. S. this limitation had been 
good]; for the feoffees remained tenants of the 

I freehold. 


8 1 Co. 101. a. 
Dyer, 190. pl. 
177 18. 
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. 
freehold. But ſince the ſtatute 27 Henry 8. 
c. 10. which annexes the poſſeſſion to the uſe, 


b x Co. 135. 2. this limitation is alſo void“. 


11 Co. 121. b, 


k 1 Co. 122. a. 


Sixthly. Uſes, like the land, might have been 
limited upon a contingency. Thus, if there 
had been a feoffment in fee to the uſe of A. 
for life, remainder to the uſe of him who 
ſhould be the eldeſt ſon of A. this had been 
a good: contingent uſe. As a uſe might 
have been limited on a contingency, ſo might 
it have been deſtroyed, or ſuſpended. There- 
fore, if either privity of eftate or confidence of 
per/on failed in the perſons, who had the legal 
eſtate, the uſe was either ſuſpended, or totally 
deſtroyed. Thus neither a feoffee upon good 
conſideration and without notice, a diſſeiſor, 
an abator, lord by eſcheat, corporation, alien 
born, nor a perſon attainted, &c. could ſtand 
ſeiſed to a contingent uſe: for whenever the 
eſtate of the feoffees became veſted in any of 
theſe perſons, the contingent uſe was either 
ſuſpended or deſtroyed *. I truſt theſe ob- 
ſervations will give the. reader a ſufficient 
knowledge of the nature of uſes, previous to 
the paſſing of the 27 Henry 8. c. 10. There 


may be other peculiarities relating to them, 
- Which have eſcaped my memory and obſerva- 


tion; 


( 1s ) 
tion; theſe, however, which I have mentioned 
here, ſeem abſolutely neceſſary to be known, 
in order to our having a clear and comprehen- 
| five idea of the preſent laws concerning truſts. 
Tt is unneceſſary to obſerve, that before the 
ſtatute 27 Henry 8. c. 10. uſes had many 
miſchiefs attending them. Lands and here- 


ditaments were ſecretly paſſed from one to 


another, by way of uſe, without the ſolemn 
ceremony of livery of ſeiſin'. Uſes were de- 
viſed by laſt will, by bare words, and ſome- 
times by ſigns in great extremities. By frau- 
dulent uſes heirs 'were oftentimes unjuſtly 
diſinherited. Lords loſt their wards, mar- 
riages, reliefs, and all the fruits and benefits 
of their ſeigniories, notwithſtanding the ſta- 
tutes 4 Henry 7. 19 Henry 7. No pur- 
chaſer could be affured of his purchaſe, not- 
withſtanding the 1 Richard 3. No man 
knew againſt whom to bring his action, or 
have execution, notwithſtanding the ſtatutes 
1 Richard 2. 4 Henry 4. 11 Henry 6. t 
Henry 7. and 19 Henry 7. Eſtates created 


by law in conſideration of marriage, viz. 
tenancy in dower, and by the courteſy, were 


deſtroyed. Perjuries for trial of ſecret uſes 
were committed. The king loſt the benefit 
of eſcheats by attainder, purchaſes by aliens, 
I 2 wards, 


I x Co. 123. 2. 
124. b. 


( 
wards, &c. and lords alſo loſt their eſcheats, 
together with many other michiefs. 


To remedy theſe inconveniences the ſta- 
tute 27 Henry 8. c. 10. was made; which 
indeed directs the modern method of con- 

veyancing. This ſtatute, and its expoſition, 
is now better underſtood than when lord Ba- 

Ba. uſes, 2. con wrote; who, ſpeaking of it, ſays”, It is 
« a Law whereupon the inheritances of this 
« realm are toſſed at this day, like a ſhip 
« upon the ſea; in ſuch ſort that it is hard 
ee to ſay, which bark will fink, and which will 
ec get into the haven; that is to ſay, what 
« aſſurances will Sand IS and what will 
1 not.“ 
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37H f 10. The ſtatute recites, © Where by the com- 
4 mon laws of this realm, lands, tenements, 
« and hereditaments be not deviſeable by 
e  teftament, nor ought to be transferred from 
© one to another, but by ſolemn livery and 
« ſeiſin, matter of record, writing ſufficient 
er made and fide, without covin or fraud; 
<« yet nevertheleſs divers and ſundry imagi- 
< nations, fubtle inventions, and practices 
cc have been uſed, whereby the hereditaments 


ie of this realm. have. been conveyed from one 
8 « to 


, . 


cc 


. 
to another by fraudulent feoffments, fines, 
recoveries, and other aſſurances, craftily 
made to ſecret uſes, intents, and truſts ; 
and alſo by wills and teſtaments ſometime 
made by nude parolx, and words, ſometime 
by ſigns, and tokens, and ſometime by 


writing; and for the moſt part made by 


ſuch perſons as be viſited with fickneſs, in 


* their extreme agonies and pains, or at ſuch 


cc 
cc 


cc 


«c 
or 


as 


time as they have ſcantly had any good 
memory, or remembrance ; at which times 
they being provoked by greedy and cove- 
tous perſons, lying in wait about them, do 
many times diſpoſe indiſcreetly and unad- 
viſedly their lands and inheritances; by 
reaſon whereof, and by occaſion of ſuch 
fraudulent feoffments, fines, recoveries, and 


other like aſſurances to uſes, confidences, 
and truſts, divers and many heirs have been 


unjuſtly at ſundry times diſherited, the 
lords have loft their wards, marriages, re- 
liefs, harriots, eſcheats, aids pur fair fitz 


chivalier, & pur fill marier, and ſcantly any 


perſon can be certainly aſſured of any lands 
by them purchaſed, nor know ſurely 


The inconveni- 
ences attending 
conveyances, 
and deviſes to 
uſes. 5 


againſt whom they ſhall uſe their actions, 0 


or execution, for their rights, titles, and 
duties; ; alſo men married have loſt their 
Ly 6 tenancies 


cc 


dowers, manifeſt perjuries by trial of ſuch 


. 


tenancies by the courteſy, women their 


ſecret wills, and uſes, have been com- 
mitted; the king's highneſs hath loſt the 
profits and advantages of the lands of per- 


ſons attainted, and of the lands craftily put 


in feoffments to the uſes of aliens born, 
and alſo the profits of waſte for a year 
and a day of felons attainted, and the lords 
their eſcheats thereof; and many other in- 


* conveniencies have happened, and daily do 


increaſe among the king's ſubjects, to their 
great trouble and inquietneſs, and to the 
utter ſubverſion of the ancient laws of this 
realm: For the extirpating and extinguiſh- 
ment of all ſuch ſubtle practiſed feoff- 
ments, fines, recoveries, abuſes, and errors 


heretofore uſed, and accuſtomed in this 
realm, to the ſubverſion of the good and 


ancient laws of the ſame, and to the intent 


that the king's highneſs, or any other of 
* his ſubjects of this realm, ſhall not in any- 


wiſe hereafter, by any means or inventions 
be deceived, damaged, or hurt by reaſon of 
ſuch truſts, uſes, or confidences, it may 
pleaſe the king's moſt royal majeſty, that 
it may be enacted by his highneſs, by the 


te aſſent of the lords pines and temporal, 


te and 


cc 
cc 
cc 
19 
cc 
cc 
cc 
cc 
1 0 
cc 
cc 
« 


cc 


cc 


cc 
cc 
cc 
cc 
cc 
cc 
cc 


cc 
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cc 
cc 
| cc 
cc 


cc 


6 
and the commons in this preſent parlia- 
ment aſſembled, and by the authority of 
the ſame, in manner and form following, 
that is to ſay, That where any perſon or 
perſons ſtand, or be ſeiſed, or at any time 
hereafter ſhall happen to be ſeiſed, of and 
in any honours, caſtles, manors, lands, te- 


nements, rents, ſervices, reverſions, re- 
mainders, or other hereditaments, to the 


uſe, confidence, or truſt of any perſon or 
perſons, or of any body politic, by 
reaſon of any bargain, ſale, feoffment, 
fine, recovery, covenant, contract, agree- 


ment, will, or otherwiſe, by any manner of 


means whatſoever it be; that in every 


ſuch caſe all and every ſuch perſon and 


perſons, and bodies politic, that have, or 


hereafter ſhall have, any ſuch uſe, confi- 


dence, or truſt, in fee ſimple, fee tail, for 
term of life, or of years, or otherwiſe, or 
any uſe, confidence, or truſt in remainder, 


or reverter, ſhall from henceforth ſtand, 


and be ſciſed, deemed, and adjudged in 


lawful ſeiſin, eſtate, and poſſeſſion, of and 
in the ſame honours, caſtles, manors, lands, 
tenements, rents, ſervices, reverſions, re- 


The poſſeſſion 
ſhall be in him 
or them that 


have the uſe. 


mainders, . and hereditaments, with their 


I 4 | “ and 


appurtenances, to all intents, conſtructions, 


S. 2. Convey- 
ances made to 
different per- 

ſons to the uſe 
of one or ſome 
of them. 


( 120) 
te and purpoſes in the law, of and in ſuch like 
ce eſtates, as they had or ſhall have in uſe, 
ce truſt, or confidence, of or in the ſame ; 
« and that the eſtate, title, right, and poſſeſ- 
te ſion, that was in ſuch perſon or perſons, 
er that were or hereafter ſhall be ſeiſed of any 


ec lands, tenements, or hereditaments, to the 
ce uſe, confidence, or truſt of any ſuch per- 


ce ſon or perſons, or of any body politic, be 
e from henceforth clearly deemed and ad- 
&« judged to be in him or them, that have or 
ce hereafter ſhall have ſuch uſe, confidence, 
« or truſt, after ſuch quality, manner, form, 
te and condition, as they had before in or to 
« the uſe, confidence, or truſt that was in 
them. 


« That where divers and many perſons be, 
* or hereafter ſhall happen to be, jointly 
« ſeiſed of and in any lands, tenements, 


8 rents, reverſions, remainders, or heredita- 


« ments, to the uſe, confidence, or truſt, of 
cc any of them that be ſo jointly ſeiſed, that 
« in every ſuch caſe, that thoſe perſon or 


cc perſons which have or hereafter ſhall have 


« any ſuch uſe, confidence, or truſt, in any 
ec ſuch lands, tenements, rents, reverſions, re- 
et mainders, or hereditaments, mall from 

IM * henceforth 


int, 
« henceforth have, and be deemed and ad- 


« judged to have only to him or them that 


cc have or hereafter ſhall have ſuch uſe, con- 
ce fidence, or truſt, ſuch eſtate, poſſeſſion, 
ce and ſeiſin of and in the ſame lands, tene- 
« ments, rents, reverſions, remainders, and 
ce other hereditaments, in like nature, man- 
cc ner, form, condition, and courſe, as he or 
ce they had before in the uſe, confidence, or 
« truſt of the ſame lands, tenements, or he- 
« reditaments : ſaving and reſerving to all 
ce and ſingular perſons, and bodies politic, 
cc their heirs and ſucceſſors, other than thoſe 
« perſon or perſons which be ſeiſed, or 


© hereafter ſhall be ſeiſed, of any lands, te- 


« nements, or hereditaments, to any ule, 
cc confidence, or truſt, all ſuch right, title, 


< entry, intereſt, poſſeſſion, rents, and action, 
as they or any of them had or might have 


ce had before the 2 of chis act. 


3. © And alſo ſaving to all and 1 
_ © thoſe perſons, and to their heirs, which be 
« or hereafter ſhall be ſeiſed to any uſe, all 
« ſuch former right, title, entry, intereſt, 
" poſſeſſion, rents; cuſtoms, ſervices, and 
e actions, as they or any of them might 
have had to his or their own proper uſe, 

in 


right of 


Saving of the 


ſtrangers. 


Saving of the 
right feoffees to 
their own uſe. 


\ = 


( 22 } 
te in or to any manors, lands, tenements, or 
ec hereditaments, whereof they be, or here- 
cc after ſhall be, ſeiſed to any other uſe, as if 
« this preſent act had never been had nor 
* made, any thing contained in this act to 
te the contrary notwithſtanding. 


4. And where alſo divers perſons ſtand 
ee and be ſeiſed of and in any lands, tene- 
« ments, or hereditaments, in fee ſimple or 
ec gotherwiſe, to the uſe and intent that other 
e perſon or perſons ſhall have and perceive 
« yearly to them, and to his and their heirs, 
< one annual rent of J. 10. or more or leſs, 
© out of the ſame lands and tenements, and 
ce ſome other perſon one other annual rent 
© to him and his aſſigns, for term of life or 
ce years, or for ſome other ſpecial time, ac- 
c cording to ſuch intent and uſe as hath been 
ce heretofore declared, limited, and made 
ce thereof. 


58. The exeeu- © Be it enacted therefore by the authority 
on of rente. cc aforeſaid, That in every ſuch caſe, the 
« {ame perſons, their heirs and aſſigns, that 

te have ſuch uſe and intereſt, to have and 

« perceive any ſuch yearly rents, out of any 

ce lands, tenements, or hereditaments, that 

55 cc they 


(. 13 } 

they and every of them, their heirs and 
« aſſigns, be adjudged and deemed to be in 
« poſſeſſion of ſeiſin of the ſame rent, of and 
cc in ſuch like eſtate as they had in the title, 
& intereſt, or uſe of the ſaid rent or profit, 
« and as if a ſufficient grant, or other lawful 
c conveyance, had been made and executed 
ce to them, by ſuch as were or ſhall be ſeiſed 
tc to the uſe or intent of any ſuch rent to be 
c had, made, or paid, according to the very 
c truſt and intent thereof; and that all and 
ce every ſuch perſon and perſons as have 
« or hereafter ſhall have any title, uſe, and 
ce intereſt, in or to any ſuch rent or profit, 
« ſhall lawfully diſtrein for non-payment of 
cc the ſaid rents, and in their own names make 
& ayowries, or by their bailiffs or ſervants 
cc make coniſances and juſtifications, and 
© have all other ſuits, entries, and remedies, 
cc for ſuch rents, as if the ſame rents had 
ce been actually and really granted to them 
ce with ſufficient clauſes of diſtreſs, re-entry, 
cc or otherwiſe, according to ſuch conditions, 
te pains, or other things, limited and ap- 
« pointed upon the truſt and intent for pay- 
ce ment or ſurety of ſuch rent.“ 


By the 6 ſ. it is enacted, That no woman 
ſhall 
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q Ba. uſes, 5 3 


1 


mall have both a jointure and dower of her 
huſband's lands. — By ſ. 7. a woman ſhall be 
endowed, where jointure is recovered by law- 
ful action.— By ſ. 9. it is provided, that a 
woman may accept or refuſe a jointure, ſettled 
after marriage. By ſ. 10. it is further pro- 


vided, that the ſtatute ſhould extinguiſh no 


ſtatute, recognizance, &c. by the execution 
of any eſtate. Thus, for inſtance, if a man 
had an extent of 100 acres, and an uſe of 
the inheritance of one ; now, the ſtatute 
executing the poſſeſſion to that one would 


have extinguiſhed the extent, being entire in 


all the reſt: or if the conuſor of a ſtatute, 
having 10 acres liable to the ſtatute, had 
made a feoffment in fee to a ſtranger of two 
of thoſe acres, and after had made a feoff- 
ment in fee to the uſe of the conuſee and his 
heirs, this would have extinguiſhed the re- 
cogniſance 1 S. 12, 1 3, direct, where fines 
for alienations, relief, and harriots, ſhall be 
paid to the king or common perſons. —By 


F£ 14. ceſtuique uſe may have all fuch ac- 


tions and advantages as his feoffees might 
have had ;—by {.15, however, actions then de- 
pending by the feoffees were not to be abated.— 
By ſ. 16. it is provided, that the act ſhall not 
be prejudicial to the king on account of 

wardſhip, 


( ws. ) 
wardſhip, liveries, or for ouſter le main. — The 
17 ſ. is concerning recognizances taken to 
the king's uſe.— And ſ. 18. relates to lands 
executed to perſons born in Wales. 


Whatever might have been the intention 
of the legiſlature in paſſing this act, it cer- 
tainly did not effectuate the total abolition of 
ueſs; it only deſtroyed the intervening eſtate 
of the feoffees . Lord Coke, and others, 
have thought that the ſtatute intended to ex- 
tirpate uſes themſelves, and never meant that 
lands ſhould paſs ſubſequent to the ſtatute by 
way of uſe, but only by ſolemn livery. And 
therefore they held, that theſe words of the 
ſtatute, © where any perſon or perſons ſtand or 
Ze ſeiſed, or at any time hereafter ſhall happen to 


be ſeiſea,” do not ſerve as a proof, that the 


* 2 Comm. 33% 
* xCo. 125. er 355 


makers of the act expected, that uſes would 


be continued after the making of it; but that 
thoſe words were only inſerted to provide for 
a caſe which poſſibly might occur: As, ſup- 
poſing that a feoffee to uſes had been diſſeiſed 
before the act, and then the act had been 
made ; now, at the time of making the act, 
he certainly was not ſeiſed to the uſe of any 
perſon ; but he might afterwards, by his entry, 


0 being ſeiſed to the 


uſes 


t Vide Ba. 
uſes, 39, 40. 


V Ba. uſes, 40. 


„ 


uſes after the act, according to the EINE of 
the act, the uſe would have been executed to 
the poſſeſſion of ceſtuique uſe, Bur ſurely 
this is an overſtrained conſtruction of the 
words of the act; for if this were the real in- 
tention of the legiſlature, it would have been 
very eaſy to inſert theſe words, © or hereafter 


' ſhall be feiſed upon any feoffment heretofore 


made. Beſides, the ſtatute of inrollments “, 
which takes notice of uſes, ſhews that the 
legiſlature meant obiter to ſanction uſes, by 
making an additional ceremony neceſſary to 
the conveyance of uſes. Beſides, the 12 ſ. of 
the act ſpeaks of eſtates to be made and exe- 
cuted in poſſeſſion: In ſhort, I cannot help 
agreeing with Lord Bacon in the opinion, 
that the ſtatute never - intended to aboliſh 
uſes. . Lord Bacon, in ſpeaking of a perſon 
whodoubted of this doctrine ſays ”, © And this 
<« was the expoſition, as tradition goeth, that 
a reader of Gray's Inn, who read ſoon after 
< the ſtatute, was in trouble for, and worthily, 
ee who as I ſuppoſe was a boy.” Indeed, 
with reſpect to a diſſeiſin, before the ſtatute, 
it was held by the ſame writer, that the re- 
greſs of the fedffees, after the ſtatute, was 
excluded by the two ſavings of the ſtatute: 
for the felt * ſaves the right of all per- 
ſons, 


1 
ſons, except the feoffees ; and the ſecond faves 
the right of the feoffees to heir own uſe : ſo 
that between both the right of the feolfees t to 
the my of another was ſhut out. | 


As hs ſtatute did not  expreſsly forbid the 


limitation of uſes (and thereby make all uſes 


void) there was actually no avoiding convey- 
ances to uſes after it; for the practice of 
uſes being long eſtabliſhed and acquieſced 
In previous to the making of the ſtatute 


of uſes, all lands were divided into two dif- 


tinct eſtates, one in the land, and another 
in Ibe uſe”, So that a man could not think 
of the caſe of poſſaſſion, without at the ſame 
time being reminded of the 2%. This the 
makers of the ſtatute muſt have been very 
well aware of, as appears by the act itſelf ; 


Y Co, Litt. 23. 


they conſidered the propereſt method of 


remedying the inconvenience attending theſe 
two eſtates in the ſame property, and inftead 
of aboliſhing and annulling all limitations of 
uſes, they wiſely incorporated and conſoli- 
dated the two eſtates into one, transferring 
the legal to the equitable, and thereby ren- 
dering both a legal eftate according to the ſta- 
tute, They moſt probably thought, that uſes, 
under ſuch a regulation, were better ſuited to 

2 mitigate 
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mitigate the ſeverity of the common law, 
and anſwer the contingencies of family ſet- 
tlements: therefore, after the paſſing of 
this act (it not enacting that there ſhould be 
in future no uſes) when a man made a feoff- 
ment to one, without any conſideration or de- 
claration of any uſe, what was the conſtruc- 
tion to be made in this caſe? We have ſeen 
that before the act, chancery, which ever 
watches over the conſciences of men, and 
never eſtabliſhes a donum gratuitum, would 
have conſtrued the poſſaſton to be in the 
Feaffee, and the uſe in the feoffor. Now, does 
the ſtatute contradict or deſtroy this con- 
ftruftion? No truly; for it anſwers to, and 
comes within, the very words and meaning 
of -the ſtatute; which ſays, that where 
any perſon, &c. ſtands ſeiſed to the uſe of 
another, by reaſon of any feoffment, &c. or 
by any manner of means whatſoever ; now 
here in this caſe the feoffee ftands ſeiſed to 
the uſe of anather, viz. of feoffor, by an ad- 
a& does not fay where any perſon ſtands 
ſeiſed to the ule of another by expres declara- 
tion; ſo that whether the feoffee ſtands ſeiſed 
to a uſe by expreſs declaration, or by conſtruc- 
nion of law, he equally comes within the 
meaning 
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meaning and equity of the act, and as much 
within the words in the one caſe as the other. 


As the ſtatute did not intend to aboliſh uſes, 


fo neither did it intend to alter the manner 
ol raiſing them. The ſtatute only intended 
to execute the poſſeſſion to the uſe, and 
make the eſtate of ceſtuique uſe a legal eſtate, 
inſtead of a truſt eſtate : but it did not mean 


to make any thing paſs by a conveyance, 


which did not paſs before; that is, it did 
not intend that the land and w/e ſhould paſs, 
where only the land paſſed before the ſtatute *. 
Therefore, in the caſe I have put, the uſe 
not paſſing, it draws back to itſelf the eſtate 
in the land paſſed by the conveyance, and 
then the ſtatute executes the poſſeſſion to it. 
This kind of reſulting uſe, or uſe by opera- 


2 Vide 

2 Raym. 800. 
alſo Co. 

Litt. 22. b. 
Jenk. Cent. 2 53. 


tion of law, clearly owed its origin to an 


_ equitable and juſt conſtruction; for as the 
poſſeſſion and uſe were diſtinct properties 
before the ſtatute, the courts of law, which 
took cognizance of the former, permitted it 
to be aliened by expreſs words without any 
conſideration, the deed itſelf, by which it 
was conveyed, being thought a ſufficient con- 
ſideration ; but the latter being ſolely under 
the jurifdiftion of equity, that court would 
indeed, by expreſs declaration, without any 
. | K conſideration, 


a Co. Litt. 
271. b. 
Co. Litt. 23 E 


v 2 Salk. 678. 


4 
conſideration, allow the uſe to paſs ; but, un- 
leſs there was ſuch declaration or conſidera- 
tion, It held that the uſe remained in the do- 


nor. This was for very obvious reaſons ; for 


chancery would never have adjudged a man 
to have departed with his »/frufuary pro- 
perty, without expreſſing his intentions of 
doing ſo, either by making an expreſs de- 
claration, or receiving ſome conſideration, as 
indicative of ſuch his intent. Upon theſe 
motives, I apprehend, were reſulting uſes 
firſt introduced : and that being the caſe, the 
ſame equitable principles, which ſanction- 
ed their beginning, would ſince the ſtatute 
favour their continuance, In fact, reſulting 
uſes of this kind have been allowed ſince the 
ſtatute, and being ſo are executed by it. 
Theſe remarks may at firſt ſight ſeem rather 
contradictory to the obſervation of Holt, in 
the caſe of Shortridge v. Lamplugh ®, who 
held, that if a feoffment be pleaded, the uſe 
need not be averred to the feoffee; for if 


no conſideration appears, and it is not 


expreſſed to whoſe uſe it ſhould be, 
that it muſt be intended to the uſe of 
the  feoffee, unleſs the contrary appears: 
and that that was the form of pleading 
both before and /iuce the ſtatute : though 


3 
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he adds, that there is more reaſan for it 
fince the ſtatute ; for if the uſe ſhould be 
conſtrued to be in the feoffor, the conveyance 
would be to no purpoſe : whereas, before the 
ſtatute, there might be ſome end in making 
the feoffment, viz. to put the freehold out of 
the feoffor, and fo prevent wardſhip, &c. 
To this obſervation of Holt, I muſt obſerve, 
that when he ſays that the form of pleading 
was ſuch Before the ſtatute, he admits that 
the doctrine of reſulting uſes, as I have men- 
tioned it, was acknowledged by the common 
law, and that the ſtatute had not made any 
alteration therein, but only confirmed it. So 
he allows that the ſame conſtruction muſt 
be had before and after the ſtatute, with 
reſpe& to the dodrine of reſulting uſes : but 
that the ſtatute had confirmed the mode of 
pleading feoffments. It may here be aſked, 
what utility can there be in reſulting uſes, if 
the uſe in pleading (there appearing no con- 
ſideration or declaration of it) ſhall be con- 
ſtrued to be in the feoffee? To which it 
may be anſwered, that though the rules of 
pleading do not require an averment of the 
uſe in the feoffee (they judging it to be in him 
without that averment) yet there may be al- 
ways advantage taken of this reſulting uſe, by - 
; averring 
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4 
averring it to be in the feoffor; and the want 


of a conſideration and declaration of the uſe 
are ſufficient circumſtances to prove, that 


it was intended to the feoffor. This is laid 


down by Holt in another caſe ©, which fully 
ſhews that he acknowledged the doctrine 
of reſulting uſes after the ſtatute. The rea- 
ſon which he gives, why the ſtatute con- 
firms this rule of pleading, appears to me to 
have been formed, without giving the ſub- 
ject a proper conſideration. Admitting, in- 
deed, that reſulting uſes were favoured, be- 
cauſe they tended to ſerve ſome fraudulent 
purpoſe, ſuch as cheating lords of their 
wards, &c. then we muſt agree with the chief 
juſtice. But if we ſuppoſe (as we have every 


reaſon to do) that the idea of reſulting uſes 


was introduced from an equitable motive of 
chancery, then the ſame conſtruction muſt be 
made with reſpect to them now, as before the 


ſtatute. Tis true that reſulting uſes before 


the ſtatute, when the poſſeſſion and uſe were 


diſtinct, might ſerve particular ends; whereas 


the reſulting uſe is now executed by the 
ſtatute, and therefore a conveyance of that 
kind would be of no ſuch ſervice. But ſurely 
we are not to favour reſulting uſes, becauſe 


they countenance unjuſt evaſions of the law; 


rather 


e 
rather let us preſerve them ſince the ſtatute, 
when they cannot do any miſchief, and may 
prevent a man from giving his property 
away without any expreſs conſideration or 


agreement. Beſides, we are not now to judge 


of any particular operation, which they had 
ſubſequent to their commencement, but 
of their continuance from their cauſes, which 
before and after the ſtatute remain the 
ſame. In ſhort, there is not a doubt, 
but even the courts of law have long ac- 
knowledged the doctrine of theſe reſulting 


uſes*: though indeed, by their manner of epyer 146. b. 


conſtruing them, with reſpect to their plead- 
ings, they do not ſeem very willing to favour 
them. But ſhould a queſtion of this kind be 
brought into chancery, there the doctrine of 


the feſulting uſes we have been treating of 


would certainly hold good in every reſpect. 
Indeed, in the caſe of Lloyd v. Spillet *, de- 
termined in that court, it was even doubted, 
whether the conſideration of 105. and alſo a 


declaration of the uſe to the donee, would 


Perk. 533. 

2 Roll. ab. 731, 
Salk. 678. 

2 Raym. 798 

to 803. 

7 Mod. 71 to 77. 


f Barn. Cha. 
Rep. 384. 


paſs the uſe, and of courſe the legal eftate 


ſince the ſtatute ; but the court held, that 
either of them alone would carry the legal 
| eſtate, By which it is clear, that the court 
| X 3 would 
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( 134 ) 
would not have made that conſtruction, un- 
leſs there had been the one or the other. 
The preceding obſervations are made 
upon a caſe of a feoffment in fee, without 


_ conſideration or declaration of any part of 


the ule. So that either the whole fee of 


Co. Litt. 23. a, 


bh 1 Mod. 161, 
162. 


1 Roll. ab. 240. 


the uſe reſults to the feoffor, or remains in 
the feoffee or donee. The law equally fa- 
vours a reſulting uſe, where a man makes 
a feoffment, or other conveyance, and parts 
with or limits only a particular eflate in the 


. uſe, and leaves the reſidue undiſpoſed of; 


for it 1s an eſtabliſhed rule, that ſo much 
of the uſe as a man does not diſpoſe of 
remains in him*. Thus, if a man en- 
feoffs another to the uſe of the heirs of the 
body of the feoffor, now as he has not diſ- 
poſed of the uſe during his life, it will reſult 
to him, and then he will have an eſtate tail 
executed in him b. So, upon the ſame prin- 
ciple, if a man enfeoffs another, without any 
confideration, to the uſe of himſelf for life, 
without declaring the remainder of the uſe 


in fee to himſelf, yet ſuch remainder of the 


100. Litt. 23. a. of the old uſe . 


uſe will reſult to him, and then he will be in 


It 


( 3s 7 

It is the intent apparent on the deed, which 
directs the limitation of the uſes with reſpect 
to reſulting uſes. Therefore the paying of 55s. 
or the like, ſhews an intent that the feoffees 
ſhould have the uſe, where it 1s not otherwiſe 
expreſsly diſpoſed of; whereas, on the con- 
trary, the want of a conſideration ſhews that 
the uſe was intended for the feoffor. This 
has been the conſtruction upon feoffments, 
where no part of the uſe has been expreſsly 
limited. But, I apprehend, that the ſame 
rule, with reſpect to a nominal or implied 
conſideration, does not univerſally hold, 
where any part of the uſe is limited from the 
feoffor, or his heirs, and the reſidue left un- 
diſpoſed of. Therefore, if a feoffment be 
made in conſideration of a penny, or the 
like, and the uſe is expreſsly limited to the 
feoffee for life, or to a third perſon for life, in 
theſe caſes ſo much of the uſe as is not ex- 
preſsly limited away, will reſult to the feoffor, 
notwithſtanding the nominal conſideration of 
a penny, &c.; for it is the intent that guides 
the uſe, and here, the feoffor expreſsly declar- 
ing a particular eſtate of the uſe, it ſhews, 
that if he intended to depart with the reſidue, 
he would have declared that intention alſo. 
As in the caſe of a feoffment, where no part 

| K 4 of 


( wh 3 


of the uſe is declared, the nominal conſidera- 
tion ſhews the reaſon why the feoffment 
was made, viz. to the uſe of the feoffee; ſo 
when a part of the uſe is limited away, it 
ſhews the motive and conſideration of the 
making of the feoffment, viz. for ſuch ex- 
preſs uſes, and no more; and this expreſs 
motive and conſideration appearing, it will 
counteract the operation of the nominal 
confideration. This indeed exactly comes 
within the meaning of Sir Edward Coke's 
k Co, Litt.23-2- - doCtrine ©, before referred to. 
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1 J think, that T am warranted in this ob- 
N ſervation by the opinion of the judges, in 
| 4 : Raym-Rep. the caſe of Sportridge v. Lamplugh ', who 
l 7 Mod, 71 to77: doubting, whether there could be a reſult- 
| ; ing uſe on the conveyance by leaſe and 
6 


releaſe (thinking the extirpation of the eſtate 
of the bargainee by the releaſe, a ſuf- 
ficient conſideration to raiſe the uſe in the 
releaſee,) held notwithſtanding, that whether 
the extinguiſhment of the bargainee's eſtate, 
or the conſideration of 55. in the bargain and 
fale, were ſufficient conſiderations to raiſe a 
uſe in the releaſee, or no, yet that if any part 
of the uſe had been limited expreſsly away, 


the 
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the remainder of it, undiſpoſed of, would 
have reſulted to the releaſor. Indeed there 
are other inſtances beſides theſe, where the 
courts, judging of the intent of the parties, 
have conſtrued uſes contrary to the rules I 
have been treating of. Thus, where A. le- 
vied a fine, and afterwards ſuffered a com- 
mon recovery, wherein the conuſee of the 
fine was tenant; now, as there was no uſe 
declared to the conuſee, and no conſideration 
to raiſe a uſe in him, the uſe would, accord- 
ing to the rules I have mentioned, have re- 
ſulted to the conuſor : but the court held, 
that as the intent of levying the fine was 
to make a tenant to the precipe, the uſe 
ſhould be conſtrued to be in the conuſee®, 
So too, where a recovery was ſuffered to the 
intent to make certain eſtates ; it was held that, 
though no uſes were declared on the reco- 
very, the uſe ſhould be to the recoveror; for 
it was the meaning of the ſuffering of the re- 
covery, that he ſhould make eſtates, which 


he could not do, unleſs the uſe was in 


him". Theſe two caſes prove, that where 
the intention of the parties is evident in di- 
recting the uſe, there that intention will pre- 
ail, though there be neither a conſideration, 
nor declaration of the uſe; and e converſo, 

. where 


m Holt. Reps 


230, 737. 
alk. 676. 


n Moor, 103. 
pl. 248. 
Dyer, 166. 

a. in margine. 
vide ſupra 16. 
vide infra, 155. 
139. 

Jenk. Cent. 
253. 


” Dyer, 169. b. 
pl. 22. 
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where the intent appears by limiting a part of 
the uſe, that will alſo prevail againſt a mere 
nominal conſideration. This is carried ftill 
farther, by an opinion of Lord Dyer, who 
thought, that if a feoffment had been made 
in conſideration of C. 7,000 (or any other 
valuable ſum) to feoffees, and 7heir heirs, to 
the »/e of the ſaid feoffees for their lives, the 
remainder of the uſe in fee, after the eſtates 
for lives, would have reſulted to the feoffor, 
notwithſtanding the valuable confideration. 


In proceeding to ſhew, that the ſtatute 


27 H. 8. did not intend to aboliſh convey- 


ances to uſes, and that uſes, which aroſe be- 


fore the ſtatute by implication of law, are now 


p Vide 2. Salk. 
676. 


executed by the ſtatute, J have been una- 
voidably led to confider the nature of re/ulting 
uſes ; which doctrine is indeed very neceſſary 
to be known, as it may occur in daily practice. 
But to reſume our obſervations on the ſta- 
tute ; what has been faid concerning the ex- 
ecution of reſulting uſes by the ſtatute, will 
ſerve to explain, or rather correct, an idea, 
which- has generally prevailed, that the ſta- 
tute executes no uſe, but what is limited to a 
third perſon ?, that is, (as I underſtand the 


expreſſion) a ule refulted, or declared to the 
. feoffar 


| ( 139 ) 
feoffor or feoffee is not executed by the ſta- 
tute: for if it goes to either, it certainly does 


not go to a third perſon, True it is, that if 


a uſe is declared to the feoffee, that he is in 
not by the ſtatute, but by the common law ?. 
But to fay, that if a uſe is declared to the 
feoffor, or if it reſults to him, that it is not 
executed in him, would be not only to con- 
tradict the authorities before- mentioned, but 
alſo to pervert the words of the ſtatute, as 
is before ſhewn. Beſides, in a caſe, where A. 
enfeoffed B. upon condition to convey to A. 
for life, 1t was held, that B. had the uſe in 


him; for, if it reſulted to A. it would have 


been executed in A; ſo that B. would have 
had nothing in him to convey to A. The 
reaſon why a uſe limited to. a feoffee, co- 
nuſee, recoveror, or releaſee, cannot be exe- 
cuted by the ſtatute, is, becauſe the ſtatute 
expreſsly ſays, that where any perſon, &c. 
ſhall be ſeiſed to the uſe of any tber perſon, 
&c. Therefore, to make a contrary con- 
ſtruction, by adjudging the uſe to be in the 
feoffee, &c. by the fatute, would be to 
violate the expreſs words of the ſtatute. 
However, even in this rule, we find ſome 
exceptions; for there are ſome particular 
caſes, where a feoffee, &c. ſhall have a uſe 

| limited 


113 Co. 56. 


T Vide alſo 
Vaugh. 389. 
Co. Litt. 22. b. 


5 Tenk. Cent. 
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limited to him, and alſo have that uſe exe- 
cuted in him by the ſtatute. This happens 
where the whole ſeiſin is given to the feoffee, 
&c.: and only an eſtate tail in the uſe is li- 
mited to the feoffee, &c. whilſt the remain- 


der over in fee is declared to another: or 


where the whole fee is limited to the feoffee, 
&c. and many eſtates in the uſe are carved 
out of ſuch ſeiſin of the feoffee, one of which 
eſtates in the uſe he takes. As an inſtance 
of the former, if A. enfeoffs J. S. in fee to 
the uſe of himſelf in tail, remainder to the 


_ uſe of J. A.; or if J. S. covenants to ſtand 


ſeiſed to the uſe of himſelf in tail, remainder 
over: in both theſe caſes the eſtates tail are 
executed by the ſtatute, though limited to 
the feoffee, &c. or covenantee, themſelves . 
But I apprehend, that if the whole ſeiſin in 


the caſe of the feoffment had not been limited 


to the feoffee, that it would be different: 
thus, if the feoffment had been to J. S. ge- 
nerally, habendum to and to the uſe of him- 
ſelf in tail, remainder to and to the uſe of 
J. A. in fee: now, in this caſe, J. S. has 
not a ſeiſin in fee, but only ſeiſin to ſerve his 
own eſtate tail; and the uſe in remainder is 
ſerved out of the ſeiſin of J. A.; for the 
poſſeſſion paſſes to him in the remainder by 
the 


9 3 
the firſt livery, though he is not party to the 


premiſes ©; and though the livery is only 
made to J. S.“; and that being the caſe, 


poſſeſſion by the common law]; for neither 
of them ſtand ſeiſed to the uſe of another 
| perſon. So too, if the uſe limited to J. S. 
had only been for /ife or years inſtead of in- 
tail, that would alſo have altered the caſe *: 
or if the eſtate had not been limited to the uſe 
of the feoffee in tail, but to the feoffor, or a 
ſtranger, with the remainder tothe uſe of feoffee 
in fee, the feoffee would be in by the common 
law, and not by the ſtatute“. In like man- 
ner, if J. S. is enfeoffed in fee to the uſe of 
J. D. for life, remainder to the uſe of J. S. 
in fee, J. S. has the reverſion in fee by the 


ter kind of exception, if A. is enfeoffed to 
the uſe of B. for life, remainder to the uſe of 
himſelf for li ij, remainder to the uſe of the 
right heirs of C. ; now A. 1s 1n by the ſtatute, 
together with B. and C.; for the law will 
not allow of theſe fractions of eſtates *. So 
if B. is enfeoffed to the uſe of himſelf and a 
ſtranger, or if a biſhop and his heirs is en- 
feoffed to the uſe of himſelf and his ſucceſ- 
fors ; in the firſt caſe the eſtate of che feoffee, 

| and 


they both take according to the courſe of b 


common law. But as inſtances of the lat- 


2 Roll. ah. 68. 


Lit. ſ. 60. 
Co. Litt. 49. a. 


If a feoffment 
had been to A. 
for years, re- 
mainder to B. 
in fee, and li- 
very had been 
made to A. ac- 
cordingly, this 
would have paſ- 
ſed the fee to B, 
in courſe of poſe 
ſeſſion at com- 
mon law, when 
Littletonwrote, 
which was in 
the reign of Ed. 
4. when theſe 
refined diſtinc- 
tions between 
uſes and poſſeſſion 


were unknowns 
Xx Ba, uſes, 63. 


2 Ba. uſes, 64. 


8 Ba, uſes, 64. 


1 
and ſtranger, and in the ſecond, that of the 
biſhop alone, is executed by the ſtatute®. So 
if a man makes a feoffment in fee to one, to 
the uſe of him, and the heirs of his body; in 
this caſe, for the benefit of the iſſue, the ſta- 


tute, according to the limitation of uſes, de- 


veſts the eſtate veſted in the feoffee at com- 


mon law (which is a fee ſimple) and exe- 


Þ x3 Co. 56. 


cutes the ſame to him in tail; and yet this 
is apparently againſt the expreſs words of the 
ſtatute *. 


Having made theſe previous remarks on 
the ſtatute, it will be neceſſary that we 
ſhould follow a more regular plan, for the 
better conſidering the nature of uſes fince 
that ſtatute. Therefore we muſt fr/# en- 
quire, what kind of. uſes, and the manner in 
which uſes are executed by this Statute. 


2d. V hat conſiruction has been taken, when 
the uſe in fee ſimple, fee tail, for term of life, 


or years, has been executed in ceſtutque uſe, 


5d. What that conſtruction has been, when a 


 #ſe in remainder, or reverter, has been ſo exe- 


cuted. 


4th. With reſpect to declaring uſes. | 
5th. What 


f- 143 } 
cth. What uſes are not executed by the ſta- 
tule. . 


— * 
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Before any uſe can be executed by this 
ſtatute, it ſhould be properly raiſed, accord- 
ing to the rules we have before taken notice 
of. Therefore the ſame confideration, and 
declaration of the uſe, is as requiſite ſiuce the 
ſtatute, as it was before, It ſhould be raiſed 
out of the ſame hereditaments; and the 
ſame perſons, that were capable of being 
ſeiſed to a uſe before the ſtatute, are alone 
able to hold the ſeiſin to ſerve the uſes 
ſince the ſtatute . Indeed, with reſpect to <2 Comm. 333; 
this laſt rule, it is remarkable, that the ſta- 
tute throughout on the part of the feoffees, 
only mentions, where any perſon or perſons 
ſtand, &c. which word perſon excludes aliens, 
and alſo corporations. But the ſtatute with 
reſpect to ceftuigue uſe always couples the 
words body politick with that of perſon ; ſo 
that it admits a corporation to be ceſtuique uſe, 
as before the ſtatute, and denies that privilege ' 
to an alien. I muſt obſerve, that it has been 
A queſtion fince the ſtatute, and indeed it is 
not now ſettled perhaps, whether a tenant in 
tail can ſtand ſeiſed to the uſe of another. 

| On 
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© Co, Litt. 19. b. 

2 Co. 78. a. 

E Cro. Jac. 400, 

401. | 

7 Rulſt. 186. 

h Moor, 848. 

i Roll. Rep. 
8 


384. 
2 Roll. ab. 780. 


V ide Jenk. 
Cent. 195. 


k Godb. 269. 


L Ba. uſes, 57, 
58. 

= Perk. ſ. 534, 
537. 

® Plowd. 555. 
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On the one hand, Sir Edward Coke*, Sir G. 


Croke , Bulſtrode®*, Sir F. Moore, and 
Rolle * expreſsly tell us, that it was ſettled in 
the caſe of Cooper and Franklyn, that a tenant 
in tail neither S re nor ſince the ſtatute could 
ſtand ſeiſed to the uſe of another perſon, ex- 
preſsly, or impliedly. Whilſt on the other 
hand, Godbolt directly aſſerts, that the caſe of 
Cooper and Franklyn was determined quite 
the contrary, viz. that a fenant in tail could 


ſtand ſeiſed to an expreſs uſe, though not to an 


implied one * : and Lord Bacon, in his reading 


upon the ſtatute of uſes, gives it as his de- 


cided opinion, that a enant in tail may ſtand 


ſeiſed to an expreſs uſe /ince the ſtatute : for 
the ſtatute, ſays he, does not fave the right 


of tenant in tail; and the reaſon why a con- 
trary conſtruction was had before the ſtatute, 
was, becauſe the right of tenant in tail was 
expreſsly ſaved by 1 Rich. 3. c. 11. Of 
this opinion ſeem alſo Perkins”, Manwood 


in Walſingham's“ caſe, and Lord Dyer“. 


© Dyer, 311. b. 


When ſo many reſpectable characters differ 
ſo widely on this point, it would be preſump- 
tion in me to offer a decided opinion. There- 
fore, without entering into any kind of con- 
| troverſy, 
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troverſy, I will beg leave to make a very few 
obſervations on the ſubject. The reaſons, 
why a tenant in tail could not ſtand ſeiſed to 
the uſe of another perſon before the ſtatute, 
were two: the one, on account of the conſi- 
deration of tenure; between the donor | and 
donee: and the other; on account of the 
ſtatute Weſtminſter 2. c. 1. which, as Sir E. 
Coke obſerves v, appropriated the lands ſolely 
to the uſe of the tenant in tail. It requires, 
guod voluntas donatoris in omnibus obſervetur *. 

This proviſion was made in order that the 
donee ſhould not alien to barr his iſſue. Now 
it was a rule that no perſon could ſtand ſeiſed 
to a uſe, but one who could execute a perfect 
eſtate in the law to cęſtuique uſe. This a 


P Co. Litt. 19. b. 


q Bro. feoff. al. 
uſes, pl. 40. 
B. N. C. 60. 


tenant in tail could not do, without commit- | 


ting a wrong, for which his iſſue had a remedy 
by a writ of formedon. It muſt be remem- 
bered, that when theſe notions were firſt in- 
troduced with reſpect to a enant in tail i 
ſtanding ſeiſed to a uſe, the pgſeſton and uſe 
were perfectly diſtinct eſtates. The feoffee 
was complete owner of the land, and he per- 
formed the feudal duties. Now as a tenant 
in tail held immediately of the donor, this of 
itſelf, in thoſe days, when the feudal ſyſtem- 
was more punctually obſerved, was a ſuffi» 
ks cient 
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cient conſideration to create an expreſs uſe in 
the donee; and when we add to this conſi- 
deration the conſtruction put upon the ſta- 
tute Weſtm. 2. c. 1. we cannot wonder, that 
a tenant in tail was conſidered as being inca- 
pable of being ſeiſed to another's uſe. But 
what is the caſe ſince the ſtatute ? Surely we 
may be at liberty. ro make ſome difference. 
That conſideration of tenure, and of holding 
immediately of, and performing the feudal 
duties to, the donor, does not now exiſt : for 
the poſſeſſion now is not in him for a mo- 
ment; but it is transferred to cęſtuique uſe, who 
is complete owner of the legal eſtate, to all 
intents, conſtructions, and purpoſes in the 
law: and as to the ſtatute Weſtminſter 2. 
c. 1. which is ſaid ſo unalterably to have 
appropriated the lands to the donee, it only 
| forbids the donee not to alien, and by con- 
ſtruction not to execute an eſtate to ceftuigue 
uſe. But ſince the ſtatute of uſes, that pro- 
viſion is altogether inapplicable with reſpect 
to the execution of uſes, for the donee does 
not now execute the eſtate himſelf; but the 
inftant that the ſeiſin is in him, the /ftatute 
takes it out of him, and executes it in ceſ- 
tuique uſe. So that the ſame power, which 
at firſt forbad an alienation, or execution of 

x the 
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the poſſeſſion to the uſe in the caſe of a te- 
nant in tail, has in this inſtance executed the 
poſſeſſion, as ſoon as the donee in tail could 
have it. But to theſe obſervations it may be 
objected, that the ſame reaſons will equally 
apply to corporations, aliens, &c. ; and alſo 
that the ſtatute did not intend to enable thoſe 
to ſtand ſeiſed to a uſe, who before the ſtatute 
were diſabled. To that it may be anſwered, 
that before the ſtatute there were three de- 
{criptions of men, who were unable to ſtand 
ſeiſed to the uſe of another : in the firſt claſs, 
were thoſe who wanted either a privity in 
eſtate, or confidence in perſon; in the ſecond, 
we may reckon corporations, aliens, perſons 
attainted, &c.; and in the third, thoſe, who 


had given ſuch a conſideration in return for 
their grant, as would abſolutely keep the uſe - 
to themſelves, ſuch as tenants in tail, for life, 


or years. With reſpect to the firſt, the rea- 
ſons why they were incapable, are the ſame 
ſince, as before the ſtatute ; with reſpect to 
the ſecond, the ſtatute itſelf excludes corpo- 
rations, and aliens, and is very particular 
in uſing the word perſon on the part of the 
teoffees, and uſing that word, together with 
the words bodies politick, on the part of ceſ- 
tuique uſe, Beſides, the reaſon which pre- 
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vented moſt of that claſs from not holding 
lands to uſes, is ſtill the ſame, viz. an incapa- 
city of holding the lands at all. But with 
reſpect to the third, there is clearly a differ- 
ence ſince the ſtatute. Tenant in tail might 
always have received, and held lands; nor 
was there any want of confidence in his per- 
ſon, or privity in his eſtate. The only reaſons 
were on account of the ſtatute Weſtminſter 2. 
c. 1. and the conſideration of tenure; both 
of which were good conſiderations, when the 
Peſſeffion and uſe were ſeparate; but as the 
ſtatute now has annexed the poſſeſſion to the 
uſe, the reaſons are changed. The incapa- 
city of a tenant in tail to ſtand ſeiſed to a uſe 
did not ariſe from any perſonal diſability, like 
the caſe of aliens, perſons attainted, &c. but 
on account of the g/iate which he poſſeſſed, 
that eſtate being ſufficient to create a uſe in 
himſelf; and being alſo unalienable by the 
ſtatute Weſtminſter 2. c. 1. As to the latter 
reaſon, the ſtatute of uſes takes it out of his 
power to alien; for as ſoon as the pol- 
ſeſſion is in him, it transfers it to ceſtuique 
uſe, thereby allowing the donee to have only 
a momentary ſeiſin. As to the former reaſon, 
the ſame conſideration of tenure, which car- 
ried the uſe to the tenant in tail, would, as 

| | Brooke 
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Brooke informs us, have carried it to a tenant 
for life, before the ſtatute " ; and yet, I believe 
it to be a point now pretty univerſally ac- 
knowledged, that if lands are given to A. for 
life, to the uſe of B. for life, the ſtatute ex- 
ecutes this uſe in B. during the life of A *. 

Now as A, we have already ſeen, could not 
ſtand ſeiſed to a uſe before the ſtatute, and as 
the ſtatute, which mentions the word 7ruft, 
as well as ue, would now execute the uſe or 
rather /r4/? in B, we are induced to believe, 
that the ſtatute intended not only to execute 
ves limited to ariſe out of the ſeiſin of feoffees 
in fee, but alſo to execute truſts limited to 
ariſe out of the poſſeſſion of thoſe perſons, 
whole particular ęſtates in the lands neceſſarily 
drew the / to them, as tenants in tail, and 
for life. Therefore, if the ſtatute had men- 
tioned the word poſeſſed, as well as /ezſed, I 


r Bro. feof. al. 
uſes, pl. 40. 


B. N. C. pl. 60. 


Perk. ſ. 635. 


s Dyer, 186. a. 
pl. 1. 
Shep. T. 483. 
Perk f. 5355 
5 7. 

VYaugh. 49. | 


apprehend the truſts declared upon a term of 


years would have been executed by the ſta- 
tute, It is alfo worthy of obſervation, that 
the ſtatute 27 H. 8. does not, like the ſta- 
tute 1 Rich. 3. fave the right of tenant in 
tail, Upon the whole, if lands ſhould at this 
day be limited to A. in tail, to the uſe of B. 
in tail, this uſe or truſt might perhaps be ad- 
_ Judged to be executed by the ſtatute. 
With reſpect to the caſe of Cooper and 
43 3 Frank- 


* 
5 
ti 
4 
=_ 
* 
4 
n 
. 4 
«4 * 
2 
du. 
4 , 
i 
2 5 
o 
15 
9 
= 
3, 
117 
3 7 
1 
z 
bp 
o * 
| = 
* 
& 
$2, 
i | 
1 ; 
* 
1 
6 * 
11 
t. 
* ip 
Fi 
. „ 
+ 
, 15 
UT 
1 
7 
# 
tad 2 
45 x 
< 
8 1 
L 2 
1g 
3 
4 I? 
\ 
* 
1 
S3 
3 
. 3: 
. N 
33 
14 4 
+ 


1 


* Supra- 144. Pranklyn*, A. enfeoffed B.; habendum to 
B. and the heirs of his body, to the uſe of him, 
and his heirs and affigns. The queſtion was, 
whether B. had an eſtate tail by the haben- 
dum, or a fee determinable without iſſue, 
according to the limitation of the uſe ? But 
this appears to me to be a ſtrange and re- 
fined queſtion: for ſuppoſing the uſe had 
been limited to C. in fee, inſtead of B. and 
admitting that the ſtatute had executed the 
uſe in C. how could C. be ſuppoſed to have 
a fee ſimple in him, determinable on B.'s death 
without iſſue ? At common law, if a feoff- 
ment had been made to B. and the heirs of 
his body, habendum to him, and his heirs and 
aſſigns, B. would have had an eftate tail, with 
s Co. 154-b. a fee expectant thereon”, Here the haben- 
dum does not alter the eſtate tail in the pre- 
miſes, but only adds an expectant fee to it. 
But to ſay that in the other caſe ceſtuique 
uſe ſhall have a fee, when the feoffee has only 
* feif u for a fee tail, is to me a refined conſtruc- 
tion upon the ſtatute, which I do not clearly 
comprehend. What ſays the ſtatute ? © The 
eſtate, title, right, and poſſeſſion, that was in 
ſuch perſon or perſons, &c. be from hence- 
forth clearly deemed and adjudged to be in 
him or them that have, &c.” Now if in the 
caſe above put, ceſtuique uſe ſhould have 2 


fer 


„ 


fee imple deſcendible to his heirs general exe- 
cuted by the ſtatute, when the poſſeſſion and 
eſtate of the feoffee (out of which the uſes are 
ſerved) is only an eſtate tail deſcendible to 
particular heirs, then it 1s very certain that. 
ceſtuique uſe has neither the eſtate, title, right, 
or ſame poſſeſſion of the feoffee, as required by 


the ſtatute, but an eſtate differing in its 


nature and title from it; the eſtate of the 
feoffee only marking the continuance of that of 
the ceſtuique uſe. It rather appears, from 
the words of the ſtatute, that ceſtuique uſe 
would have the Hate and fitle of the feoffee, 
which is but an eſtate tail. The ſeiſin of 
the feoffee cannot ſerve the uſe in fee: in 


the ſame manner as if an eſtate was limited 
to A. for /ife, to the uſe of C. in fee, here C. 
has clearly but a fe eftate, though the ule is 


declared in fee”. And there is no incon- 
ſiſtency in making the conſtruction above- 
mentioned, for then C. would have an eſtate 
tail to the heirs of his body during the life of 
B. and the heirs of his body; which is the 
ſame with an eſtate tail limited to one, and the 
heirs of his body abſolutely *, However, as 
_ theſe obſervations are certainly liable to ob- 
jections, I muſt ſolicit the ine of the 
learned reader. 
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( 199 3. 
But admitting that a tenant in tail cannot 
be ſeiſed to a uſe according to ſtrict legal 


Notions ; yet if lands were to be deviſed or 
eonveyed to a man in tail, to the uſe or in 


truſt for another perſon, or to do any particular 


act, this would be a truſt, the performance of N 


which equity would enforce” : for truſts are 
the mere creatures of equity, which would 
never allow them to fail on account of any 
diſability in the truſtee; for it is a rule in 
equity, that every ceſtuique truſt, whether a 
volunteer or not, with or without con- 
fideration, is entitled to the aid of the 


court, in order to avail himſelf of the benefit 


of his truſt *, A Therefore, we ſee in ſome 
inſtances, that where a truſtee has been 1 inca- 


pable, through ſome legal diſability, to con- 


vey or execute an eſtate, the court of chan- 


cery has removed him out of the truſt *, 
Indeed, a principal rule, which equity has 
| adopted with reſpe& to truſts, is, that a rut 


ſhall never fail on account of the deficiency 
of a truftee ; ; and that court ſeems to be guid- 


ed more by the intent, in raiff ing and faftenmg 


the truſt on the eſtate, than on account of 


any ability or diſability of the truſtee. 


Therefore, whenever there is a defective or 
improper truſtee, chancery acts as if there 
3 


193 ] 


were no truſtee at all, in which caſe the per- 
ſon who executed the truſt, and his heirs, 
would be truſtees themſelves. Thus, in a 
late caſe *, a teſtator deviſed an eſtate to PR own, 


ion in truſt 1 8: vide Earl of 
a corporation | for particular uſes: ide Earl of | 


now a corporation could not take as truſtegs, ſtace. 1 Vern. 
; SS - * 439. where the 


on account of the ſtatutes of mortmain ; nei-. matter of the 
i | rolls was of 


ther could they ſtand ſeiſed to uſes by the opinion that the 
| common law: therefore it was held, that the 22 ” 
truſt was ſufficiently raiſed to faſter itſelf upon 

the eſtate, and that it ſhould be as if no truſtee 

were named ; in which cafe the heir at law 

would become truſtee to the uſes of the will. 

However, with reſpect to corporations, we 
frequently find that deviſes to them in zruft 

for charities are held good, and that the 
corporations become thereby truſtees for the 

charities. This is allowed by the equity 

of 43 Eliza. c. 4. f. 1. notwithſtanding it is | 

void by the ſtatutes of mortmain*® We _— 
ſhall have occaſion to make ſome fur- 2 Verne 412, 


ther remarks on the nature of fruſts and 88 

truſtees. But to return to the ſtatute of 

uſes; there muſt be, as was before noticed, 

a conſideration to raiſe, or declaration of 

a uſe; a perſon capable of ſtanding ſeiſed 

to, and of receiving, a uſe ; and there muſt 

be a proper hereditament, out of which it 
— may 
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( 154 ) 
may be raiſed, before any uſe can be properly 
executed by the ſtatute. _ 


As the ſtatute mentions the words /2, con- 


Idence, or truſt, it ſeems to execute the poſ- 


d Skin. 209. 
Prec. Cha. 345. 


e 2 Salk. 679. 
„1 Lutw. 82 3. 
S. C. 


ſeſſion to the uſe, whether expreſſed in any 
of thoſe words. Thus, if a man conveys or 
deviſes in fee, in truſt for B. or in truſt that 
B. ſhall take the profits, this is a uſe exe- 
cuted in B. by the ſtatute: or if an eſtate 
is limited to J. S. and his heirs, in truſt that 


J. A. ſhall take the profits during his life, 
this is alſo a uſe executed by the ſtatute *. 


So in the caſe of Broughton and Langley 
lands were deviſed to truſtees and their heirs, 
in truſt to permit A. to take the profits 


during his life, and afterwards the truſtees 


were to ſtand ſeiſed to the uſe of the heirs of 
the body of A.; and it was held that the 
ſtatute executed the uſe in A. for life, by 


which conſtruction he had an eſtate tail exe- 


# 2 Brownl. 
291. 


cuted in him. 


It is ſaid, that in all caſes, where a uſe 
might have been raiſed by the common 
law, and was formerly compellable to be 
performed by the chancery, the uſe ſhall 
be now executed by 27 H. 8.“ Thus, 

| where 


E 
where A. granted and deviſed the reverſion 
after an eſtate for life, it was held that 
the reverſion paſſed by way of uſe by virtue 
of the word grant, and conſequently no 41 
tornment was neceſſary, for the word grant 
was ſufficient to paſs the %; and as the 
chancery would have compelled the execu- 
tion of it, ſo the ſtatute now executes it s. 
Beſides the words mentioned in the ſtatute, 
the word intent will alſo raiſe a uſe; there- 
fore, where a man made a feoffment in fee 
ſub condition, ed intentione, that his wife ſhould 
have the land for life, remainder to his 
younger ſon in fee, the feoffor died, as did alſo 
the feoffee without making any eſtate. The 
heir of the feoffor entered as for a condition 
broken; but it was reſolved, that this was 
no condition, but an eſtate executed preſently 
by the ſtatute, according to the intent of the 
parties*, So in a ſimilar caſe ', where a man 
made an abſolute feoffment in fee ; but there 
was a deed of defeazance made at the ſame 
time with the feoffment, which gave the 
feoffor, and his heirs, a power of entry after 
quiet enjoyment by the feoffees for 100 
years, and after the 100 years had elapſed it 


was held by the judges, that the lands were 


yeſted in the heir of the feoffor by 27 H. 8. 
| | for 


E 2 Mod. 2525 
253. 


Vide ſupra, 175 
18. 


h 4 Leon. 2. 
Pl. 3. 

1 Moor, 722, 
723. Pl. 1009. 
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„ 
for that it appeared to be the intens of the 
feoffor, that he ſhould have the lands again 
after the 100 years poſſeſſion by the feoffees. 
This intent was the uſe of the feoffment, 
which aroſe out of the poſſeſſion of the 
feoffees, and was executed by the ſtatute of 
uſes. 


According to the conſtruction placed on 
the above caſes, it appears, that the courts 
have been willing not only to rectify, but 
annihilatęe uſes. However, on account of 


ſome legal ſcruples and equitable deciſions, 


the above obſervations have ſome exceptions, 
which will; be better underſtood when we 


come to ſpeak of ſuch caſes as are out of the 


ſtatute. I ſhall only here remark, in addi- 
tion to what has been ſaid, that though it be 


the intention of the parties, that the uſe pu 


change irom one perſon to another, yet if 
that intention is not expreſſed on a proper 
conveyance, or by ſufficient words, or other 
legal recuiſites, the uſe will be deemed to re- 


main as it originally was, and will not be 


executed to the perſon it was intended for. 
Thus ©, where T. S. by indenture covenanted 
and granted, in conſideration that A. B. had 


conveyed divers lands and tenements to him 


3 . in 


( 187 3 | 
in fee ſimple, after the death of the ſaid A. B. 
that he the ſaid T. S. would levy a fine of 
other lands, whereof he ſtood ſeiſed, to the ſaid 
T. S. for life, remainder to the ſaid A. B. in 
tail ; there was no fine levied, and it was 
held that this covenant to levy a fine did not 
change or raiſe any uſe, fo as to caule it to 
be executed by the ſtatute. Here we ſee 
only a covenant to make a conveyance, which 
covenant was not like a covenant to ſtand 
ſeiſed, or indeed like any other conveyance ; 
for in effect it was nothing more than a co- 
venant to make a conveyance, out of which 
ſes would ariſe : and until that conveyance 
was made the uſes remained as they were 
before. 


Upon the principles of this caſe it has 
been held by more modern reſolutions, that 
articles entered into before marriage to ſettle 
lands to certain uſes, do not raiſe any uſes 
till a conveyance is made to create thoſe uſes 
according to the articles. Thus it has been 
held, that where articles have been entered 
into to ſettle lands to certain uſes, and before 
a ſettlement has been made purſuant to thoſe 
articles, an actual conveyance to uſes, dif- 


ferent from thoſe mentioned in the articles, 
| has 


Vide Croſſiug 
v. Scudamore. 
1 Vent. 137. 
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( 158 ) 
has been made, the uſes ſo raiſed by the 
conveyance ſhould hold good againſt thoſe 
12 P. W. 436, articled to be raiſed ', So too in the caſe of 


439, 447» . 
Edwards v. Trevor v. Trevor“, where A. in conſidera- 


* ung 389. tion of an intended marriage, covenanted, 
*. M.. promiſed, and granted, with truſtees to ſettle 
lands to the uſe of himſelf for life, without 
impeachment of waſte, then to the uſe of his 
Intended wife for life, remainder to the uſe of 
the heirs male of the body of A. by his intended 
wife, and the heirs male of ſuch heirs male 
iſſuing, remainder to the uſe of the heirs of 
A. for ever. A. covenanted, that until ſuch 
aſſurance ſhould be made to ſuch uſes, that 
he and his heirs would and ſeiſed to the uſes 
mentioned in the articles. There was no, 
ſettlement made according to the articles, 
and ſeveral years afterwards A. levied a fine 
to other uſes. Now. the queſtion was, whe- 
ther the uſes were properly raiſed by the 
articles, and the covenant to ſtand ſeiſed, 
ſo as to be executed in A. by which A. 
would have an eſtate tail executed in him. 
If that was the caſe, then the fine would have 
barred the iſſue in tail; and it was held by 
| the lord chancellor, that the intention of the 
= parties by the articles was, that A. ſhould | 


only have an eſtate for /ife, with remainder to 
the 


C RE 
the firſt and other ſons in tail, that the 
chancery, in decreeing a conveyance to exe- 


cute the uſes, would preſerve the intention: 


for the articles themſelves did not raiſe any 
ſes, ſo as to be executed by the ſtatute ; and 
as to the covenant to ſtand ſeiſed, that was 
only intended to raiſe uſes, until ſuch time as 
the uſes intended to be created by the ſub- 
ſequent conveyance were well and truly raiſed; 


and though the covenant did raiſe the uſes, till 
ſuch time as the conveyance was made, yet 


when the conveyance ſhould be made, it 
would overturn the uſes under the cove- 
nant, and have relation to the time when the 
fine was levied. Of courſe it was decreed, 


that the fine levied by A. was void (he being 


only tenant for liſe) as to the barring the re- 


mainder to his ſon: and that a conveyance | 


ſhould be executed to the ſon of A. (A. 
being dead) and to the heirs male of his 
body. This laſt caſe not only ſhews us, that 
uſes articled or covenanted to be raiſed are 
not executed by the ſtatute, but that chan- 
cery, in decreeing an execution of them, 
endeavours to preſerve the intention of the 
parties, though contrary to the expreſs words 
of the articles. To enter, however, into an 
enquiry concerning the prevailing doctrines 
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( 160 ) 
of chancery, in decreeing an execution of ar- 
ticles, and tru/ts, does not ſeem applicable to 
this work. Indeed, Mr. Fearne, in his Treatiſe 
on Contingent Remainders, has handled that 
ſubject in ſo maſterly a manner, that any fur- 
ther attempts to elucidate it would be fruit- 
leſs. I ſhall only here obſerve, that all wes, 
when raiſed Zefore the ſtatute, were executory, 
becauſe they were only to be executed by 
ſubpcena out of chancery. So that before the 
ſtatute there were two kinds of executory 
uſes; the one already raiſed, and the other 
only articled or covenanted to be raiſed. But 
the ſtatute has now done away that diſtinc- 
tion, as uſes, when properly raiſed, are imme- 
diately executed. However, ſince the intro- 
duction of truſts, the ſame difference ſeems to 
prevail with reſpect to them; for they, like 
uſes before the ſtatute, are merely executory; 
even when they are properly created; for 
whenever they are executed, then they no 
longer continue 7ru/ts, but form a Jegal eſtate. 
They may alſo be executory before they are 
raiſed ; as ſuppoſing money to be deviſed or 
articled to be laid out in the purchaſe 
of lands, which, when purchaſed, ſhould 
be ſettled to certain, and upon particular 
truſts; now, until the lands are purchaſed, 
| neither 


( 


neither the uſes nor truſts can be raiſed : but 
ſill they are truſts executory, and the ceſ- 
tuique truſt ſhall compell the truſtees to pur- 
chaſe the lands". Lord Hardwicke therefore 
has very properly denied the diſtinction be- 
tween truſts executed, and executory ; holding 
that all rruſts are, in the notion of the law, 
_ executory?®. 


I ſhall now add a few more caſes, to ex- 
plain what conveyances or words are neceſ- 
fary to change, or transfer a uſe from one 
perſon to another. Thus, in the caſe of 


n Vide 3 P. W. 
211 to 229. 
Lechmere v. 
Carliſle. 


o Atk. 583. 


Wingfield and TLittleton“, where A. cove- ?Dyer, 162. a, 


nanted, that ſhe would ſuffer a recovery to B. 
(her ſon) his heirs and aſſigns, to and for 
ſuch uſes, as in a ſubſequent indenture ſhould 
be declared. B. covenanted that within 
eight months after the recovery ſuffered, he 


alſo 166. a. 


would make an eſtate to A. for life, remainder 


to B. and C. his wife in tail, remainder over 
in fee. The recovery was ſuffered accord- 

ingly ; but no further declaration of the uſes 
| made. And it was held, that neither the re- 
covery nor covenant of B. changed the uſe ; 
for the recovery was to certain uſes, and un- 


til thoſe uſes were properly declared (the co- 
M venant 
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venant of B. to make eſtates not being a ſuf- 
ficient declaration of the uſes) the uſe reſult- 
ed back to the recoveree. 


So where A. ſeiſed in fee, covenanted 
with B. in conſideration of a marriage to be 
had between J. S. and J. D. the ſon of the 
one, and daughter of the other, that certain 
lands ſhould from and immediately after the 
death of A. remain and be unto the ſaid J. 
D. and J. S. and to the heirs of the ſaid J. 


D. to the only uſe of the ſaid J. D. and J. S. 


and to the heirs of the ſaid J. D. In this 
caſe, though the marriage took effect, yet no 
uſe aroſe by the covenant ; it not being a co- 


venant to ſtand ſeiſed; but only that the 


lands ſhould remain. Theſe caſes all tend to 
prove that uſes cannot be executed, before they 


are properly raiſed. 


In addition to what has been ſaid, concern- 
ing the execution of reſulting uſes by the ſta- 
tute, it may be obſerved, that a perſon may 
have a greater eſtate in a refulting uſe, after 
a recovery ſuffered, or fine levied, than he 
had before: and the ſtatute will execute 


ſuch greater eſtate. Thus a tenant in tail 
| | has 


{ 163 ) 

has but an eſtate tail both in the poſſeſſion, 

and the uſe : but if he ſuffers a recovery, or 

levies a fine, without declaring any uſes, the 

uſe will reſult to him i fee, and of courſe the 

ſtatute will execute it.. It may alſo be no- 9 co. f. c. 
ticed, that the ſtatute of frauds, 29 Car. 2. 
which requires all declaration of truſts to be 

in writing, does not extend by expreſs words, 

to uſes and truſts ariſing by implication of 

law. Indeed it has been held, that as reſult- 

ing uſes are immediately executed by the 

ſtatute, thereby becoming a legal eſtate, 

the ſtatute of frauds did not intend to inter- 

meddle with legal eſtates, but only with mo- 

dern reſulting truſts . However that may 1p. W. 11a, 
be, it is very certain that the doctrine of re- ide avern 294, 
ſulting uſes, and truſts, is not at all reſtrain- . 


ed or affected by that ſtatute. 


Rents may be conveyed to uſes by the 
ſtatute, as well as lands; and not only rents 
in eſſe, but alſo rents de novo. Thus a 
grant of a rent charge de novo for life to . 
a certain uſe is good, notwithſtanding there 
is no inheritance in being of the rent at the | 
time of the grant. Indeed Perkins makes * Ba. uſes, 45 
a diſtinction between the grants of rent 
charges in efſe, and de novo. Upon grants of 

M 2 the 


V Perk. ſ. 530, 
331. 


W 3 P. W. 229, 

230. | 
Chaplin v. 

Chaplin. 
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( 164 ) 
the former in fee, he fays, that either a conſi- 
deration, or expreſs declaration, is neceſſary 
to raiſe the uſe; but in the latter, the uſe 
will be in the grantee without either“. 


The ſtatute not only executes the uſe 
upon common law grants of rents, but, by 
the fifth clauſe, provides for the execution of 
rents, where any perſon or perſons ſtand ſeiſcd 
of lands to the intent that another perſon 
ſhould receive a rent thereout. According 
then to this clauſe, if lands are limited to A. 
and his heirs, to the v/e and intent that B. and 
his heirs may receive a rent thereout; B. 
would have the legal eſtate in the rent exe- 
cuted in him by the ſtatute. But if lands 
were limited to A. and his heirs, in truſt to 


— ” 


receive thereout a rent charge, and then the 


rent is declared to the uſe of B. and his heirs, 
here the legal eſtate of the rent is in A.” 


The rent, in theſe caſes, ſhould regularly 
be limited to ariſe out of the poſſeſſion of the 
recovercr, conuſee, & c. and not out of the poſ- 
ſeſſion of ceſtuique uſe; for in Cromwell's 
caſe, where a rent was limited to ariſe out of 
the poſſeſſion of ceſtuique uſe, the Chief Juſtice 

| | Vaughan 


bo” 
Vaughan thought it to be a great ſtrain 
againſt the true reaſon of the law. 


The caſe of Cromwell”, ſo far as it relates 
to the preſent point, was as follows: A re- 
covery was covenanted to be ſuffered, 
wherein A. ſhould be recoveree, and B. re- 
coveror; to the uſes and intents following, 
viz, to the uſe of C. and his heirs, rendering 
for the ſame a rent to A. (the recoveree) 


* Vaugh. 52. 


2 Co. 69. b. 


Ibid. 72. h. 


now the queſtion in this caſe was, whether 


the rent to A. could be executed in him out 
of the poſſeſſion of ceſtuique uſe, as executed 
by the ſtatute ? It was urged that the ſtatute 
intended only to execute the rent out of the 
poſſeſſion of the recoveror, and not out of 
that of ceſtuique uſe. Here, notwithſtand- 


ing the uſe was firſt limited to C. and then 


the rent created; yet, as it appeared that the 
intent of the parties was, that A. ſhould have 
the rent, it was held, that the rent was well 
executed by the ſtatute, 


As the ſtatute executes all rents in fee, or 
for life, or years, ſo it transfers all remedies, 
and rights incident thereto ; but not collateral 
rights. Thus* where A. granted a rent 
charge to B. and C. in truſt for M.; habendum 

| "3 to 


Z 2 Mad. 138. 
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to them, their heirs, executors, adminiſtra- 
tors, and aſſigns, in truſt for M. for life, with 
a clauſe of diſtreſs, and a covenant for pay- 
ment of the rent to truſtees, to the ule of 
M. it was the opinion of the whole court, 
that as the rent charge was executed by the 
ſtatute, ſo all rights, incident thereto, was 
transferred to ce/tuique uſe : and as the power 
of diſtraining was incident to the rent charge, 
it paſſed to the ce/tuique uſe, But the cove- 
nant for payment of the rent was collateral 
to the land, and was not transferred to ce/- 
tuique uſe. This rent charge was executed 
by the ir, clauſe of the act, which transfers 
the eſtate, right, title, and poſſeſſion, of the 
truſtee; but as to the ith clauſe, concerning 
rents, it particularly gives to cęſtuique uſe the 
remedy of diſtreſs, and “ all other ſuits, en- 
cc tries, and remedies for ſuch rents as if the 
& ſame rents had been actually and really 
« granted to them.“ 


On account of the words in the beginning 
of this clauſe, which are, © where alſo di- 
« vers perſons tand and be ſeiſed of and in,” 
&c. there was a doubt whether the ſtatute 
extended only to fuch rents as were in being 
at the time it was made; or to ſuch as were 

1 after wards 


„ 
aſterwards created; but thoſe words were 
held to be explained by ſome that followed, 
viz, © were or ſhall be ſeiſed, &c*,” 


Secondly. What conſtruction has been ta- 
ken, after the uſe either in fee ſimple, fee tail, 
for life, or years, has been executed in ceſ- 
ruique uſe? I have particularly mentioned the 
execution of uſes in fee ſimple, fee tail, &c. 
in contradiſtinction to uſes executed in re- 
mainder, or reverſion. 


2 Dyer, 362. b. 


It is very obvious, that as the ſtatute has 


made the eſtate of ce/tuique uſe a legal, inſtead 
of an equitable one; and entirely diveſted the 
feoffees of all eſtates whatever, many of the 


doctrines and incidents are now at an end, 


which attended the uſe when in its fiduciary 
ſtate * With reſpect to the feoffee, he has 
no intereſt at all in the land, therefore it 
cannot on his account eſcheat, or be for- 
feited : nor be aliened nor ſubject either to 
dower or courteſy on account of his momen- 
tary ſeiſin. On the contrary, it is ſubject to 
eſcheat, to courteſy, dower, &c. in conſe- 
quence of the ſeiſin of ceſtuique uſe, and 
in ſhort, to all the incidents to which a 
legal eſtate is liable. But as lands were 

| M 4 | not, 


b Comm. 333. 


did. 


cd ) 


not, till ſome time after the paſſing of 
that act, deviſable, ſo ceſtuique uſe, Who 
had then the legal eſtate, could not deviſe 
4 Perk. 537, A | | 

538. 

J proceed now more regularly to explain 
in what reſpects uſes, executed by the ſtatute, 
agree with the rules of the common law, and 

| in what they differ. And firſt, with reſpect 
| to the limitation or creation of eſtates, . It may 
= | be laid down as a pretty general rule, that 
F | the ſame words neceſſary to limit an eſtate 
| in fee ſimple, fee tail, &c. on a conveyance 
by the common law, are equally neceſſary 
ſince the ſtatute on a conveyance to uſes, It 
is true, that if before the ſtatute a man had 
bargained and ſold his lands without inſert- 
ing the word Heirs for a valuable conſidera- 
v8 tion, chancery, which ever watches over the 
| conſciences of men, would have decreed an 
| execution of the uſe in fee; becauſe the con- 
ſideration entitled the bargainee to have the 
1 | 23Co.100.b ee. But as the ſtatute now executes the uſe, 
| | and the bargainee has a legal eſtate, the ſame 
| | conſtruction muſt be had upon this legal 
eſtate by the ſtatute, as was put upon eſtates 
at the common law. Therefore, in the caſe 
put, the. bargainee ſince the ſtatute could 
only 
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only have an eſtate for life. Upon the ſame 
principle, if a man ſince the ſtatute bargains 
and ſells lands, or makes a feoffment, &c. 
to the uſe of another perſon, and his aſſigns, 
or to him for ever, in ſuch caſes the bar- 
gainee, &c. has but an eſtate for life, accord- 
ing to the rules of law*, And it ſeems that 
if a man makes a feoffment to the uſe of B. 
and bis beirs male, as this limitation would at 
common law have created a fee ſimple *, fo 
will it on a conveyance to uſes create the 
ſame eſtate *, 


And in one very particular inſtance the 
courts have ſeemed unwilling to diſpenſe 
with the ſtrict legal notion of limitation on a 
feoffment to uſes: thus at common law the 
clauſe of warranty was held not ſufficiently. 
powerful to enlarge the eſtate given by the 
habendum ; that is, if an eſtate for life was 
given by the habendum, and the feoffor war- 
ranted the lands to the feoffee, and bis beirs, 
yet the feoffee would have had but an eſtate 
for life k. So where A. in conſideration of 
. 7,000, enfeoffed B. C. and D. for ever, 
with a clauſe of warranty to them and their 
heirs in formd predifa; in this cafe we fee 
that B. C. and D. have a ſeifin to the uſe of 

| _ themſelves 


f x Co, 87. b, 


— Litt. ſl. Is 


: h Co, Litt. 27. b 


* Perk. ſ. 166. 
cites 12 E. 3. 
10 Co. 99, a. 


C963 


themielves in perpetuum, which eſtate in the 


uſe, according to the doctrine of the common 
law, was but an eſtate for their lives. Then 
came the clauſe of warranty, which ſeemed 
to indicate an intention of giving the fee, by 
expreſsly mentioning the word heirs. But 
by the better opinion, it ſeemed to be held, 
that B. C. and D. had but an eſtate for their 
lives, by the expreſs declaration of the uſe in 


* Dyer, 169. 2» formd prædicta. 


However, in ſome caſes the law and man- 


ner both of creating and limiting eſtates, have 


n Perk. 203. 


undergone alterations ſince the introduction 
of conveyances to uſes, quite contrary to the 
ſimple maxims of the common law. Thus 
it was primd facie abſurd that a man ſhould 
make a conveyance, or give poſſeſſion by 
livery of ſeiſin to himſelf; and therefore if a 
man made a feoffinent of his own land, unto 
himſelf and a ſtranger, the ſtranger took the 
whole, for a man could not enfeoff himſelf “. 
But now if a man enfeoffs another to the uſe 
of himſelf, or to the uſe of himſelf and a 
ſtranger, this is a good: limitation of the uſe, 


and the ſtatute executes it in himſelf alone in 
the firſt inſtance, and in him and the ſtranger 


A Co. Litt. 22. b. 


in the ſecond". This manner of conveying 
lands 


Yo 
lands to one's ſelf can be effected by a feoff- 
ment, fine, recovery, or leaſe and releaſe; for 
in each of theſe conveyances the ſeiſin is firſt 


given to the feoffee, &c. ; and that ſeiſin is 


ſufficient to ſerve uſes declared to the feoffor, 
&c. or any other perſon. But in a bargain 
and fale where the 2 firſt paſſes, and then 


the poſſeſſion is executed in the bargainee, 


whereby he has an eſtate executed by the 
ſtatute, no other uſe can be declared to the 
bargainor, according to the rule of law, that 
a uſe cannot be limited to ariſe out of a uſe®. 
And yet a man may covenant to ſtand ſeiſed 
to the uſe of himſelf, as will appear hereafter 
more fully, Re: 


As a man could not at the common law 


_ convey to himſelf, fo neither could he make 


his own right heir a purchaſer. Thus, if a 


man had enfeoffed another for life, remain- 


der to the heirs of the body of the feoffor, this 
remainder to the heirs of the body had been 
void v. But it was held, that if a man had 
made a feoffment, levied a fine, fuffered a 
recovery, or conveyed by leaſe and releaſe, 
to A. in fee, to the uſe of A. for liſe, remain- 
der to the heirs of the body of the grantor, 
this remainder was good . For here the 

N grantor 


© Dyer, 15 5. a. 
b 


x Co. 136. b. 


p Dyer, 1 56. a. 
b 


q Co. Litt. 22. b. 
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grantor departed with the whole fee ſimple, 
and in fact he conveyed no poſſeſſion to the 
heirs of his body, but gave the whole ſeiſin 
in fee to the grantee; and only limited the 
#ſe to the heirs of his body, which uſe was 
before the ſtatute quite diſtinct from the poſ- 
ſeſſion, though indeed the ſtatute has annexed 
the one to the other, 


By this mode then of conveying to uſes, 
many real conveniences are experienced, quite 
unknown to the rigid maxims of the com- 


mon law. Men can now modulate their pro- 


perty ſo as to ſerve the contingencies of their 
families. A man, by firſt giving the ſeiſin of 
land to certain perſons in fee by a convey- 
ance, which operates by way of tranſmutation 
of poſſeſſion, may give himſelf an eſtate for 
life, remainder to his wife, or to his firſt ſon, 
or may make himſelf tenant in tail, &c. or 
do any other acts ſuitable to his intention, and 
agreeable to the wiſhes of the parties, 


Again: by the common law, generally 
ſpeaking, no perſon could take a preſent in- 
tereſt by the habendum of the deed, who was 
not previouſly mentioned in the premiſes ”. 
But in Samme's cafe *, where A. enfeoffed | 

B. 


E 


B. habendum to the ſaid B. and C. their 


heirs and aſſigns, to the uſe and behoof of 
the ſaid B. and C. their heirs and aſſigns; 
it was reſolved, that as C. was not named 
in the premiſes, he could take no poſſeſſion 
originally by the habendum, and that the 
livery, made according to the intent of the 
indenture, did not give any thing to C. be- 
cauſe as to him it was void: but though the 
feoffment did not give any ſeiſin to C. yet it 
did to B. and his heirs, which ſeiſin was 
| ſufficient to ſerve the uſe declared to C. 
Therefore the uſe limited to B. and C. was 
good, and the ſtatute executed it. But this 


limitation of the uſe to a perſon not named 


in the premiſes would be void in a bargain 
and fale for the reaſons juſt before men- 
tioned, | | 5 


So it is a rule of law, that if an eſtate is 
limited to -A, and the one is capable at the 


time of the grant, and the other incapable, 


the former ſhall take the whole *. Thus a 
grant to a man and his firſt ſon unborn; the 
grantee, the father, took the whole, and the 
ſon could never take . But the law of uſes 
has made an alteration in conveyances of this 
kind, Therefore, if A. makes a feoffment in 

fee 


T x Co, 100. b. 


2 Roll. ab. 
417. 


w Moor, 96. 
634. 

Dyer, 274. b. 
1 Co. 101. as 


2 Perk. ſ. 32. 


Y Ba. uſes, 61. 


Z 2 Roll. ab. 
791. 


E 
fee to B. to the uſe of B. and his wife that 


| ſhall be, and afterwards B. marries; now 
though the whole veſted in B. at firſt, yet 


upon his marriage his wite takes jointly with 
him. The uſe in this caſe firſt veſts wholly 
in B. and upon his marriage it ſhifts to him 
and his wife: it therefore rather turns upon 
the doctrine of ſecondary or ſhifting uſes, 
which I will endeavour to explain: I 
ſhall only premiſe, that by the common 
law, a grant to a perſon who, at the time of 
the grant, was incapable of taking, was utterly 
void; as if I made a grant of an annuity to 

the right heirs of J. S. who was then living, 
the grant was abſolutely void *. But ſince 
the introduction of uſes, if a feoffment is 
made-to the uſe of the firſt ſon of the feoffor, 
which ſon is not born at the time of the feoff- 
ment, or to the uſe of the feoffor's wife that 
ſpall be, &c. this limitation of the uſe is 
good; for though the limitation of the uſe be 
to a perſon uncertain, and there is no parti- 
cular eſtate of freehold limited before the 
grant, yet in order to ſupport this limitation 
the law conſtrues the uſe in the mean time 
to be in the feoffor” ; but upon the happen- 
ing of the contingency, then the uſe ſhifrs 


from the feoffor to ceſtuique uſe *, Indeed 


another 


TT 0 1 

another chief reaſon; why at common law 
the above ſpecies of grant was void, was, 

becauſe no eſtate of freehold could be granted 

to commence in futuro: as a grant to B. in * Co. Litt. 217, 
ſee to commence four years after the grant. 5 Co. 94. b. 
But at the ſame time, if there had been any e 
preceding eſtate of freehold granted to ſome 

perſon to ſupport this future grant, that had 

been good. Thus if a grant had been made 

to J. S. for life, remainder to the firſt ſon 

unborn, or right heirs of J. D.; or if a feoff- 

ment and livery had been made to J. S. for 
ten years, remainder to J. D. in fee; now 

though a grant to the firſt ſon, &c. of J. D. 

would have been void without the eſtate for 

life given to J. S. or the remainder to J. S. 

without the eſtate for years in the ſecond in- 

ſtance ; yet with the intervening eſtates the 
remainders were certainly good. The courts 

then, on conveyances to uſes in order to ſup- 

port limitations where no particular eſtate is 

granted, have generally made a particular 

eſtate by implication ; thereby eſtabliſhing a 

maxim of equity, that ſo much of a uſe, as a 

man does not diſpoſe of, remains with him; 

as a grant to the uſe of B. to commence four 

years from thence, is good: for 'till the 
expiration of the four years, the uſe reſults to 


the 
3 


( 176 ) 
d2 Salk.675- the grantor *: or if a man covenants to ſtand 
ſeiſed to the uſe of his own heirs of his 
© Carth. 263, body ©; or bargains and ſells his lands after 
© Ba. uſes, 63, ſeven years“; in each caſe the grant is good, 
and until it takes place, the uſe reſults. How- 
ever, it has been ſaid, that a feoffment to the 
uſe of the right heir of B. then living, was 
© x Salk. 223. Void © Theſe things have been partly ex- 


f Supra. 128 to Plained before.. To what therefore has been 


Lit. 22. b. ſaid on that point, I ſhall only add, that the 
1 Mod. 161, Courts have not only countenanced reſulting 
4 "EL uſes upon conveyances to uſes, in order to 


2 Co. 91.b. ſupport ſubſequent limitations where no par- 
ticular eſtate has been limited; ſuch as a 
conveyance to feoffees, releaſees, &c. to the 
uſe of the feoffor's, releaſor's, &c. intended 
wife, to his firſt ſon unborn, or to the heirs 
of his body (in which laſt caſe indeed we 
have ſeen that he has an eſtate tail executed 
in him) but they have alſo decreed reſulting 
uſes, where the uſe, preyious to the limita- 
tion, has been limited away for a term of 
years. Thus in the caſe of Penhay and 
22 Vern. 30 Hurrell *, where lands were conveyed to the 
x 09 uſe of truſtees for ſeventy years, if A. ſhould 
ſo long live, remainder to truſtees for 500 
years; and from and after the death of A. then 
to the uſe of B.; it was objected that the 
| limitation 


„„ 
limitation to B. was void, it being à freehold 
to commence in futuro: for no eſtate for life 
was limited to A. and the remainder was to 
take effect before the determination of the 
term of 500 years. But the court held, that 
an eſtate for life reſulted to A. which would 
ſupport the limitation to B. In this cafe no 
uſe was limited to A: the grantor: and limit- 
ing the uſe of the term of years to the truſtees 
was no 'proof of an intention that the uſe of 
the freehold ſhould not reſult to A. in order 
to ſupport the limitation to B. Suppoſing 
the term of 500 years had been made deter- 
minable on A.'s death, like the term of 70 
years, then it ſeems that there would have 
been no neceſſity for an implied eſtate for 
life, reſulting to the grantor ; for the pre- 


ſumption, that A.'s life would not have ex- 


ceeded the term, would of itſelf have ſup- 
ported the remainder to B. according to Chief 
Juſtice Hale's opinion, in the caſe of Weale 
and Lerverb. But as it was, the limitation 
to B. was not a remainder expectant on the 


* 
Farne, 13, 15. 


determination of the term of 500 years; for 


it was to take effect, according to the limi- 
tation, during the continuance of the term. 
But it appears that if the 2½ of the term in 


the caſe of Penhay and Hurrel had been 
„ 1 Rn 
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Vide other 
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head, 


* W. 359, 
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2 Mod. 211, 
207. 
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limited to A. then the conſtruction 4 
have been different. Thus in the caſe of 
Adams and Savage“, where lands were con- 
veyed by leaſe and releaſe to truſtees, and 
their heirs, to the 4% of A. the releaſor for 


ninety- nine years, remainder to the ule of the 


truſtees for twenty-five years, remainder to the 
uſe of the heirs male of the body of A.; 


it was held that no uſe for life reſulted to A. 
and conſequently that the remainder to the 


heirs male of A. was void, there being no 
freehold eſtate previouſly limited to ſupport 
it. So there can be no reſulting uſe to a 
perſon, who has not the lands conveyed in 
his own right. Thus* where huſband and 
wife covenanted to levy a fine of the wite's 
land, to the uſe of the heirs of the body of 
the huſband on the wife to be begotten, 
they had iflue, and the wife died; it was 
held, that the limitation to the heirs of the 
body of the huſband was void: for taking it 
as a remainder, it was void, there being no 
precedent eſtate of freehold to ſupport it; for 
the huſband could have no eſtate for life by 
& jmnkication, he being a ſtranger to the eſtate, 
All the caſes put of grants of future or 
_ Singing uſes, have been on conveyances, 
. give the grantees a ſeiſin to ſerve the 

future 


( 19 ) 


future uſes when they ariſe ; and in the mean 


time to ſerve a reſulting or declared uſe to 
the grantor: for when it happens, that 
the uſe cannot in the mean time reſult, and 
that there is no particular eſtate liinited ca- 
pable of ſupporting the ſpringing or future 
uſe, then the limitation is void, as in the cafe 
of Adams and Savage, and Davis and Speed, 
before cited. But with reſpect to deviſes the 
caſe is far different ; far in theſe there is no 
_ neceſſity that the deviſor ſhould part with a 
preſent ſeifin to ferve an executory deviſe, 
when it comes in ; for if a man deviſes a 
future eſtate to ariſe upon a contingency, as a 


deviſe to the heirs of J. S. when he ſhall 


have one, &c. the eſtate in the mean time 
deſcends to the heir at law of the deviſor ', 


! I Eq. ab, 196, 


But it is not my intention to enter into the 


doctrine of executory deviles. 
In the caſe of Penhay and Hurrel, it came 
to be an objection, that though on a cove- 


nant to ſtand ſciſed, there might be a reſult 


ing uſe to fupport a future uſe or remainder, 


yet on conveyances which operate by tranſ- 


mutation of poſſeſſion, there could be no fuch 
reſulting uſe. But by the opinions of the Lords 
Coke and Hale, and by the authority of the 

N 2 ſame 


Ca} 

ſame caſe of Penhay and Hurrel, it ſeems 
that ſuch reſulting uſes may be as well on a 
conveyance, which operates by tranſmutation 
"Co, Lit. aa. b. of poſſeſſion, as on a covenant to ſtand ſeiſed *. 


23. a. 
1 Mod. 161 5 g a 

x 162. 3 

I. 1 Roll. Rep. When a man makes a feoffment to the 


| "uſe of the heirs of his body, the law, we 
= have ſeen, conſtrues an eſtate for life to reſult 
to him in order to ſupport the limitation to 
the heirs of his body; ſo that the feoffor has 
in him, on ſuch a feoffment, ſince the ſtatute, 
a legal eſtate tail executed in him; and this 
legal eſtate tail can only be barred by the 
uſual modes of barring eſtates tail, viz. by 
fine'or recovery. But if a man covenants to 
| ſtand ſeiſed to certain uſes upon the event of 
= ſuch a marriage, or any other contingency, if 
before the contingency happens, the ſeiſin out 
of which the uſes are to ariſe is deſtroyed; 
that is, if there be no perſon who. can ſtand 
ſeiſed to the uſes, when the uſes ariſe, they 
can never be executed. Therefore, if before 
marriage the covenantor (the uſe of the fee re- 
ſulting to him till marriage, and not for /ife, 
as in a limitation to the heirs of his body, 
and he having the ſeifin in him to ſerve the 
future uſes, in the ſame manner as a feoffee 
to uſes) makes a feoffment in fee in tail, or 
$0341 I for 
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( . 
for life (ſecus as to a leaſe for years) upon * Cro. Jac. 168. 
a good conſideration, and without notice of 
the uſes, the eſtates limited after the mar- | 
riage will never ariſe *. | o Vide Moor, 


731, 732, 733. 
Cro. Eliz. 703. 


The doctrine of ſhifting or ſecondary uſes 
1s principally occaſioned by the ſtriftneſs of - 
two maxims of the common law. The firſt 
is, that where a man has once limited a fee, 
he can limit no farther eſtate upon it; or in 
other words, he cannot make that eſtate in 
fee ceaſe as to one, and take effect by way of 
limitation on a contingent event as to another : 
perſon. . Thus, if a feoffment had been made 
in ee, with a proviſo to make it ceaſe as to 
the feoffee, and go over to a ſtranger, upon 
the payment of a certain ſum, &c. this limi- 
tation was void. For as a remainder it v Vide 
could not take effect, a remainder being a 1 Co 8 Fey 
remnant of an eſtate in lands or tenements 
erpectant on a particular eſtate: and as a con- 
dition it was void; for no perſon can take 
advantage of a condition, but the grantor and 
his heirs. Therefore, it being neither a re- 
mainder nor a condition, the limitation over 
was void by the common law. It would | 
be inconſiſtent to ſuppoſe that. a remainder, 
+. 16:4 which 
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| ( al 3 
which is the remnant of an eſtate in lands and 
tenements, could be limited after a_grant of 
the whole fee. But the fame inconſiſtency 
would not appear, if the remainder was li- 
mited after an eſtate rail, for life or years: 
but then the remainder, when limited after 
thoſe eſtates, ſhould by the rules of the com- 
mon law wait their regular determination % 
Therefore, the ſecond maxim was, that 
where an eftate was limited to a perſon in 
tail, or for life, upon a condition to make the 
eftate ceaſe upon a contingent event, and to 
make it paſs to a ſtranger before its regular 
determination : this condition was void ; for 
it was not a remainder, it not waiting the 
determination, but being in abridgment- of 
the particular eſtate: and it was void as a 
condition to veſt the remainder by the entry 
of the grantor ; for ſuppoſing the grantor to 


enter for a condition broken, | ſuch entry 


would avoid the firſt livery, and of courſe 
deſtroy the remainder, which was created 
by that livery. But both theſe rules have 
undergone alterations. With reſpe& to the 

latter, if a man now limits an eſtate in fee to 

the w/e of A. in rail or for life, until B. re- 
turns from Rome, and then to C. upon the 


1 ; return 


© oy ] 


return of B. from Rome, the limitation to C. 
will veſt in abridgment of the preceding 
eſtate . 


It ſeems to me, however, that a differ- 
ence ſhould be made between thoſe caſes, 
where the grantor only parts in the firſt 
inſtance with an eſtate 4% than the fee, 
ſuch as a plain gift in rail, or leaſe for 
life ; and thoſe, where the grantor departs 
with the whole fee, thereby transferring a 
ſeiſin to the grantee to ſerve uſes limited to 


* Butl. note 1. 
Co. Litt. 203. b. 


create particular eſtates: ſuch as a feoffment 


in fee to the uſe of B. in ail, or for life, pro- 
vided, when C. returns from Rome, it ſhall 
then be to the uſe of C. &c. For in the 
former caſe, in order to make the eſtate ceaſe 
before its regularly and legally appointed 
period, and go over to another, there ſhould 
be regular words of limitation, expreffive of 
the intention of the parties; in which cafe the 
remainder is ſaid to take effect by way of 
conditional limitation. The words of limita- 
tion are /o long, while, or until. When theſe 
words are uſed, then immediately upon the 


s ro Co. 41. h. 
Co. Litt. 214. b. 


contingency happening, the eſtate of the 


grantee ceaſes, and the next ſubſequent eſtate 
veſts, But if mere words of condition are 
N 4 vſed, 


t 10 Co. 41. b. 


Y Plowd. TY b. 


Y 2 Leon. 16. 


| ( 184 ) 
ufed, then the eſtate limited upon ſuch con- 


dition to go to a third perſon will be void as 


a remainder, and as a conditional limitation, 
Theſe words of condition are generally upon 
condition, fo that, or provided. Therefore, if 
a leaſe for life is made upon condition, that if a 
ſtranger pay the leſſor . 20, then immediately 
the land ſhall remain to the ſtranger ". This, 
as a condition to give the ſtranger entry, is 
void—as a remainder it is void, being in 
abridgment of the particular eſtate there 


being alſo expreſs words of condition, it can 


not enure as a conditional limitation — and as 2 
ſpringing uſe, it can never ariſe; for to create 
a ſpringing uſe, there ſhould be a ſufficient 
ſeiſin in ſome one to ſerve it, when it comes 
in ee. but here there is no ſeiſin to ſerve 
the ſhifting uſe; for the leſſee: has only a 
ſeiſin to ſerve the uſe implied to himſelf, 
and when his eſtate for fe is determined, the 
ſeiſin to ſerve the uſes is determined alſd. 
But if a feoffment had been made in fee to 
the uſe of A. for life, and if B. does ſuch a 
thing, then to the uſe of B. in fee, the uſe to 
B. may well take effect in ee . of 
1 eſtate for life of A*. 


Iubat, even at the common law, without 
3 che 


( 385 ) | 
the aſſiſtance of ſpringing or ſhifting uſes, an 
eſtate tail, or for hfe (without a ſeiſin in fee 
to ſerve ſuch uſe in tail, or for life, being firſt 
limited) might be limited to ceaſe before its 
natural legal expiration, and go over to a 
ſtranger upon ſuch ceſſure (which it could 
not do by way of a condition, and a remain- 
der limited thereon) is a point well explained 
in the caſe of Foy v. Hyrd *, where it is re- 
ſolved, that if there be tenant for fe, re- 
mainder in fee, upon condition that tenant for 
life, being a feme ſole, ſhould continue un- 
married, and ſhe afterwards marry, though the 


Xx W. Jones, 58. 
Vide 
Co. Litt. 214. b. 


heir may enter, yet he thereby (by ſuch en- 


try) defeats the remainder. But if an eſtate 
is made /o long as A. ſhould continue un- 
married, remainder to a ſtranger, upon the 
marriage of A. her eſtate ceaſes, and the re- 
mainder takes effect. So if a giſt in tail is 


made, remainder over, provided if tenant in 


tail goes to Rome, his eſtate ſhall ceaſe and 
determine; here if the donee goes to Rome 
his eſtate ſhall xs: ceaſe. But if an eſtate 
tail is given to B. while C. goes to or returns 


from Rome, remainder to a ſtranger, upon 


the happening of either of the contingencies 


the eſtate tail will regfes and the reminder 
take effect. | 
| If 


- 
* 
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If then an eſtate rail, or for life, is created 
(without firſt limiting the whole fee, and 
then declaring the ſe in tail, or for life) and 
fuch eſtate tail, or for life, is intended to ceaſe 
as to one, and to take effect as to another, 
proper words of limitation ſhould be uſed. 
But the change of the eſtates in this caſe 
does not operate by way of a ſpringing or 


ſifting uſe; not only becauſe, before the 
| ſtatute, a uſe could not be limited to ariſe 
out of the ſeiſin of a tenant in tail, or for 


life, but beciuſe this kind of conditional 


_ bimitations, when operating by way of ſhifting 


713 Co. 20. a. 
Butl. note 1. 
Co. Litt. 203. b. 


2 Cro. Eliz. 68 8. 


or ſecondary. uſes, take effect, whether the 
words, which cauſe their taking effe&, be 
words of limitation or condition. But in theſe 
caſes it is neceſſary to limit the whole fee. 
Thus, if a feoffment is made in fee to the 
aſe of J. S. in fee, in tail, or for life, provided 
or upon condition, that if B. returns from 
Rome, that then the % ſhall be to C. or 
from thenceforth to the uſe of C. in this cafe 
upon the return of B. the uſe will ſhift to 
Cr. This remark is further warranted by 
another caſe *, where A. levied a fine to, and 
to the uſe of B. in te, upon condition that B. 


mould pay A. J. 4 per annum, and in default 


of payment, to the uſe of A. for life; it 
1 Was 


( i87 ) 
was held, that as this was limited to the co- 
uhr, it was a condition; but if it had been 
limited to a ſtranger, it would have been a 
good ſpringing uſe upon the non performance 
of the condition. To prove this, the caſe ß 
Bracebridge was cited, which fo far as it 37% #2 
relates to the. preſent point was, that A. Pl. 245 
ſciſed of the reverſion of ſome lands, granted 
them to B. and C. and their heirs, to the uſe 
of them and their heirs, upon condition to pay 
a certain ſum on a certain day; in default of 
which they ſhould ſtand ſeiſed to certain 
uſes : default was made, and it was held, that 
by virtue of the 27 H. 8. c. 10. rn uſe was 
dweſted out bag the e 8 30 


With TY to the firſt nthiben-of wie 
common law above alluded to, that 4 f. 
cannot be limited on 4 fes, the doctrine of 
uſes has made a great alteration therein. I 
| ſhall only cite a few of the leading cafes on 
this point, which will at the fame time con- 
firm the Wen 900 made. 012 


The mad pen and e 22 is, 
that cited from Brooke's Abridgmentꝰ, where v Bro. feoff. al. 


uſes, pl. 30. 


it is ſaid, if a man makes a feoffment in fee cites 6 E. 6. 
B. N.C-pl423- 


to the uſe of W. and . pays 
- a Certain 


6188) 
certain ſum to W. and then to the uſe of A. 
and his heirs, the uſe is firſt executed in W. 
by the ſtatute, and then A. pays the money: 


the uſe upon ſuch payment is ſhifted from W. 
and veſted in A. But it is ſaid to be the 
moſt prudent method for A. when the future 


uſe comes in g, to enter in the name of the 


Ex Roll. ab. 41 5. 


4 Prec. cha. 72. 
Show. Ca. 
Far. 137. 


feoffees, and his on name; otherwiſe there 
may be a doubt, whether - ws: uſe eu 


wert without ſuch entry. 


Sa in PO caſe of Spricigh V. Cæſir- a fine 
was levied to the uſe of A. and his heirs, if 
R. ſhould not pay a certain ſum to A. be- 
fore an appointed time, and if he ſnould, 
then to the uſe of A. for life, remainder to 
the uſe of R. in fee; upon the payment of 
the money it was held, that the nies would 


es nm to che limitation. 


TY the caſe of Lloyd v. J A. 4 B. 
two ſiſters, ſeiſed of lands in fee, in conſide - 
tion of a ſum of money paid to A. and an 
intended marriage between B. and C. by 
leaſe and releaſe conveyed all their lands to 
the uſe of B. and C. for their lives, remain- 


der to their firſt and other ſons in tail male, 


| remainder to the daughters in tail, remainder 


ta 


(1890) 
to C. in fee: Provided that if there be no 


iſſue between B. and C. living at the death 


of the ſurvivor of them, and that the heirs of 
B. ſhould within twelve months after the 
death of B. and C. dying without iſſue, pay 
the heirs and aſſigns of C. J. 4000, then the 
remainder in fee, ſo limited to C. and his 
heirs, ſhould ceaſe, and that then the pre- 
miſes ſhould remain to the right heirs of B. 
for ever. B. and C. levied a fine to the uſe 
of C. in order to extinguiſh the ſpringing 


uſe to the heirs of B. After the death of B. 


and C. upon a diſpute between the heir of 
B. and the heir of C. it was determined in 
parliament, that the fine did not bar the pro- 
viſo; for that the land never was, nor could 
be, in B. who levied it: and that the proviſo 


was within the reaſon of the Duke of Nor- 


folk's caſe, where it is ſaid, that future in- 
tereſts, ſpringing truſts, or truſts executory, 


and remainders, that are to ariſe upon con- 
tingencies, are quite out of the rule, and 


reaſon of perpetuities, if they are not of re- 


mote conſideration, but ſuch as will _ 


wear out. 443, 3 


Secondary uſes will alſo ariſe, though the 


eſtate upon which the uſes are limited to 
| | | 1 


— — ———————— ̃ — . 
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TT: ( 190 ') 

ariſe does not take effect. Thus it was ſaid 

by the Lord Dyer, that if A. makes a feoff- 

ment in fee of à manor, part of which is in 

leaſe for years, to the uſe of the ſeoffee and 

his heirs, upon condition that the feoffee 

within ten days pay to the feoffor C. 1000, 
and if he fail, then to the uſe of the feoffor 

for life, remainder to the uſe of his firſt fon in 

tail, the money is not paid, and then the leſſee 

attorns (after the ten days) to the feoffee ; 

this attornment is good to raiſe the ſecondary 

uſes, though the firſt uſes did not take effect 

© 2 Leon: 222 for want of ſuch attornment bf 0 


Theſe caſes will ſerve drm 
ſhifting or ſecondary uſes.” Thoſe who wiſh 
to ſee further into the caſes on this ſubject, 


= are referred to thoſe (among others) cited in 
7 * the man 


= oor, 99. 


if ( 712 8 . 2018, n A pe grants the whole fee away, 
if determinable upon a contingent event by way 
on of ſhifting uſe, there the ſhifting uſe, it ſeems, 
—_ cannot be barred. Thus, if lands are given 
ji «Pig, Rea gt. to the uſe of A. and his heirs, until B- pays 


N him L. 10, and then to the uſe of B. A. can- 
Ide Bro. 
al. uſes, pl. 50: not bar this contingent uſe ?. Therefore, a 


Sl | B. N. C. 137. 
1 ' Note 1. Buti. ITE in this reſpect dif- 
| ! Co. Litt. 271. b, 
1 under fol. fers 


274. a. bs 


4 191 ) 


fers from a contingent remainder, which may 


be barred, as will be ſhewa hereafter, - But 


this limitation of a ſhifting uſe on a deed 


agrees with an ,evecutory deviſe after a pre- 


vious deviſe of the fee, as was determined 
in the caſe of Pells and Browne. How- 
ever, in a caſe*, where a fine was cove- 
nanted to be levied, and afterwards levied 
accordingly. to the uſe of the covenantor, 
till a marriage was ſolemnized between A, 
and B. and then to A. for life, with many 
remainders aver : Refore the marriage, and 
conſequently before the veſting of the ſpring- 
ing uſes, the covenantor, being ſeiſed in fee, 
deviſed portions for his daughters out of 
theſe lands, and died, and then the marriage 


took effect: it was held, that though the 


a Cro. Jac. 590. | 


I Eq. ab. 187. 


b Moor, 731. 
pl. 1018. 


deviſed portions could not, yet a deviſe f 


the land itſelf would have barred the ſhift- 
ing uſes, So in the caſe of Wood and Rey» 
nolds © it was held, that if a man covenants 
to ſtand ſeiſed to the uſe of himſelf in fee, 
til ſuch a marriage, and then to other con- 
tingent uſes, he may deſtroy theſe ſhifting 


© Cro. Elia. 


764, 
Gilb. 


or. contingent uſes before they ariſe, bx 


making a feoffment in fee, in tail, or for life, 
upon a * conſideration, and W no- 
ice: 2 


2 1. 


— 


( 192 ) 
tice: but that a leaſe for years would be in- 


ac. 169. ſufficient for that purpoſe * . 


a vide Moor, 


742 · pl 1022. 


© Vide Moor, 


231, 722, 733+ 
Cru, Eliz. 765. 


i 


we mut at theſe two laſt caſes to 
the preceding rule in this manner; if the 


ſeiſin, out of which the ſpringing or future 
uſe is to take effect, is deſtroyed, the future 
uſe cannot take effect: therefore if A. cove- 


nants to ſtand ſeiſed to the uſe of ſuch a wife, 
as he ſhall hereafter marry, until the mar- 
riage the uſe reſults to himſelf in fee, and it 
is out of his ſeiſin that the uſe to the wife is 


to be ſerved: Now, if he deſtroys that ſeiſin, 


before the uſe comes in efſe, the uſe, when it 
ariſes, cannot be ſerved *.. But if A. makes 
a feoffment to B. in fee, to the uſe of C. in 
fee; bur if D. pays ſo much money, then to 
A. in fee; here if C. (who has the legal eſtate 
ſince the ſtarute) makes a feoffment, ſuffers 


a recovery, &c. the uſe to A. is not. barred 


9. from taking effect; becauſe that ſhifting uſe 
zs ſerved out of the ſeiſin of B. the feoffee, 


r B. N. C. 137. 
8 2 Sid. 98. 


and not out of the eſtate of ceſtuique uſe. 
For which reaſons, the caſe reported by 


Brooke *, which is againſt this dadtrine, * 
nnn 51 . 


11 18 a gener rule, that 5 an eſtate 
tail 


N ( 1930 


tail is given, and a ſecondary or ſhifting uſe EO 


is limited thereon, that the tenant in tail by 
recovery may bar the limitation over. 
Thus if there be a limitation of an eſtate tail, 
fo long as ſuch a tree ſhall ſtand ; tenant in 
tail may bar this limitation by a common 
recovery, or fine. The ſame rule holds 
with regard to a limitation of a ſecondary 
fee, or ſhifting uſe upon a deviſe in tail. 
Thus in the caſe of Page and Hayward , A. 
deviſed to his daughter B. and the heirs male 


b Butl. note 1. 
Co. Litt 271. b. 
under fol. 274. b. 


* 2 Salk, 570. 
vide 1 Lev. 35. 
2 Sid. 102. 


of her body, upon condition, and provided 


ſhe intermarry with, and have iſſue by C.; 


and in default thereof, remainder over: A. 
and D. her huſband ſuffered a recovery; and 


it was held that the Ye, barred the limi- 
tation over. 


Where a ſte is given, or deviſed, with a 
ſhifting uſe, or ſecondary fee limited thereon, 
this ſhifting uſe, or ſecondary. fee, muſt be 
expreſsly limited to take effect within the 
compaſs of a life or lives in being, and 
twenty-one years after, otherwiſe it will 


come within the reaſons of a perpetuity, as 


has been determined by ſeyeral caſes ', This 
limitation of time beyond a life or lives in 
WM} being, 


vide 3 Cha.ca. 
49, 50. 

Prec. Cha. 72. 

1 Eq. ab. 188. 
C. IT. 

Ca. Temp. Talb. 
228. 
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being, is not, as Mr, Hargrave" properly 
obſerves, arbitrarily preſcribed ; therefore in 
the caſe of a poſthumous child, it may be 


extended to a few months beyond the ſpace 


of twenty-one years. But here we muſt make 


® Butl note, 1. 
Co. Litt. 271. b. 
under fol. 274. b. 


a diſtinction, when the whole fee is firſt 
limited away with a ſhifting uſe, or ſecon- 
dary fee thereon, and when the limitation is 
in fail. In the former caſe, we have ſeen 
that the ſhifting uſe muſt be expreſsly con- 
fined to the period of a life or lives in being, 


and a few months over, becauſe as theſe 


kind of ſhifting uſes are not barrable by 
recovery, they would tend to a perpetuity. 
Thus", if an eſtate is limited to A. and his 
heirs, and if B. (a perſon then in ge) dies 
without leaving any iſſue living at his de- 
ceaſe, or if, having ſuch iſſue, all of them 
ſhould die without having attained the age 


of twenty-one years, then to C. and his heirs; 
this limitation to C. is good, becauſe not 
limited after a total failure of heirs, or heirs of 


the body of B. But if an eſtate is limited to 
A. for life, remainder to truſtees to preſerve 
contingent remainders, remainder to the firſt 
and other ſons of A. in tail, remainder over, 


wa a proviſo that if B. dies, and there 
ſhould 


: © ing 1 
ſhould be a total failure of heirs, or heirs of 
the body of B. then the uſes limited to A. 
and his ſons ſhould ceaſe, and the lands re- 
main to C:; this limitation to C. 1s good, 
becauſe when the firſt tenant in tail comes 
into poſſeſſion, he may bar it by a common 
recovery, and therefore there is no danger of 


a perpetuity. 


In caſes where a ſhifting uſe depends up- 
on the performance of a condition, which is 
illegal, or fraudulent, the ſtatute will not exe- 
cute the uſe, upon the performance of the 
condition. Thus, if there be a limitation 
to the uſe of A. and his heirs, provided that 
if ke give a mortal blow to any perſon, that 
the uſe ſhall ceaſe as to him, and remain to 
another; this is fraudulent to prevent an eſ- 
cheat, and therefore is void. © Moor, 633. 


Another obſervation occurs, that all fu 
ture and fhifting uſes ſhould be limited to 
ariſe out of the eſtate of the feoffees, comees, 
releaſees, &c. and not out of the eſtate of 
ceſtuique uſe ; for if it is limited out of the 
eſtate of cęſtuique uſe, then it would be à ule » 
ariſing out of a uſe?: whereas there is ®r Co. 136. ö. 
Eo. Lut. 271. b. 
always a ns poſſibility of eſtate in the 


Oa ' feafſees, 


Ln ©” 
feoffees, releaſees, &c. to ſerve theſe future 
uſes, when they come in eſe. Therefore if 
A. enfeoffs B. in fee, to the uſe of C. and his 
heirs, with a proviſo, that if D. pays C. 
L. 100, that then C. and his heirs ſhall ſtand 
ſeiſed to the uſe of D. and his heirs, this 
limitation to D. is utterly void : for it ought 
to ariſe out of the eſtate of B. the feofee, 
and not out of the eſtate of C. the ceftuique 

11 Co. 137. 4 yſe*, But here we are to diſtinguiſh be- 
tween this caſe, and one where the ceſtuique 
1 uſe covenants to ſtand ſeiſed to a uſe, on the 
| 1 _ 35. Pl. performance of a certain condition. Thus, 
where A. bargained and ſold his lands to B. 
who covenanted, that if A. paid B. and his 
heirs C. 20 by ſuch a day, that then B. ſhould 
ſtand ſeiſed to the uſe of A. and his heirs; 
it was held by the Lord Dyer, that up- 
on payment of the L. 20 the uſe would be 
well raiſed to A. but that a fender of the mo- 
ney was inſufficient for that purpoſe: and 
that if a feoffment had been made with ſuch 
a condition, that a tender alone would have 
been ſufficient to raiſe the uſe, 


» Moor, 761, pl. In the caſe of Holloway v. Pollard*, A. 
+ * bargainedand fold land to B. for L. 500, 
upon condition that if A. paid B. C. 500, he 

. | might 


„ 


might re- enter, and be ſeiſed to the uſe of 


himſelf, and his heirs, until he ſhould attempt 


to alien without the aſſent of B. and then to 
the uſe of B. and his heirs: a fine was le- 
vied to thoſe uſes; A. paid the £. 500, and 
entered: afterwards A. aliened without the 
aſſent of B. It was held that no uſe aroſe to 
B. the bargainee upon the alienation of A. 
becauſe the bargainor, entering for the con- 
dition, was in of the old uſe and eſtate, and 
could not be ſeiſed to any other uſe; alſo 
the fine was levied to B.; by which A., who 
was the conuſor and allo. bargainor, and who 
came in according to the limitation of the uſe 
of the fine, could not ſtand ſeiſed to any other 
uſe; for if he could, then there would be a 
uſe ariſing out of a ule, 


With reſpec to the limitation of remainders 


in uſe ſince the ſtatute (diſtinguiſhing between 
remainders and future or ſhifting uſes) they 
now follow the rules and reaſons of eſtates, 
executed in poſſeſſion by the common law *: 
for though before the ſtatute, if a feoffment 
had been made to the uſe of A. for years, 
remainder to the right heirs of B. this limita- 
tion had been good; becauſe the freehold 

Q 3 Was 


t 1 Co. 137. d. 


138. As 
6 Co. 34» a» 
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Y x Co. 135. . was in the feoffees". But ſince the ſtatute, 


V Co. 1 30. a. 


134. be 


* Litt. f. 660, 


as the poſſæſion is transferred to the 2ſe, no 
ſuch limitation can be valid; and the re- 
mainder to the right heirs would be utterly 
void“. This is owing to the neceſſity, which 
there is at the common law, for a freehold to 
ſupport a contingent remainder. 


T truſt, J have now explained how, and 


in what caſes, the creation and limitation of- 


eſtates by way of uſe fnice the ſtatute agree 
with, and differ from the antient common 
law mode of limiting and creating eſtates, 
I ſhall now proceed to ſhew what alterations 
the learning of uſes has made in the antient 
laws relative to remitter. 


Tt is not my intention here to enter into a 
diſcuſſion of the laws of remitter, as they 
ſtood at the common law. I ſhall only pre- 
miſe, that by the common law, if tenant in 
tail had enfeoffed his ſon in fee, which ſon 
at the time of the feoffment was within age, 
and the tenant in tail died; and the ſon, to 
whom the feoffment was made, had entered 
as heir in tail, he would have been remitted 
to his former eſtate *, But: ſince the ſtatute, 
18 5 EG 'F 


| ( 199 7 
if tenant in tail makes a feoffment in fee to 
the 2/2 of his iſſue being within age, and to 
his heirs, and then dies; and the right of the 
eſtate tail deſcends to the iſſue, being within 
age; ſtill the iſſue ſhall not be remitted ; for 
the iſſue has the / in fee by the feoffment, 
and then the ſtatute executes it in ſuch man- 
ner, and plight, as it was firſt limited. But 
in this caſe, if the iſſue waves the poſſeſſion, 
and brings a formed in the deſcender, and 
recovers againſt the feoffees, he ſhall be 


remitted 7, 


In the example juſt put, the entry of the 
iſſue was not lawful, for the eſtate tail was 
diſcontinued by the feoffment ; therefore it 
is a kind of general rule, that if an in- 
fant, or a woman, having right of lands 
diſcontinued, wherein entry is not lawful, if 
the ſame infant or feme. covert comes to 
that land by way of «ſe raiſed out of the 


- Y Co. Litt. 348. 


eſtate, the firſt taker ſhall not be remit- 


ted * ; the caſe of the iſſue in tail is an in- 
ſtance to this rule. So in Amy Townſend's 
caſe *, where tenant in tail, in right of his 
wite, made a feoffment in fee to the uſe 


Z Hob. 255. 


2 Dyer, 54. A, b, 
Plowd, 111. 
116. 


of his wife; remainder to his ſon and heir 


2pparent in fee. The feoffor and his wife 
a O 4 died 5 


beo. Litt.348.b. 
Dyer, 54- b. . 


© Plow'd. 112, 
Pyer, 54. a. 


4 Hob. 254. 
Vide 8 Co. 7 1. b. 
Dyer, 191. b. 
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died; and it was held, that neither the wife 
nor the heir in tail was remitted. However, 
though the firſt taker is not remitted, as in the 
caſe of the iſſue put by Lord Coke, yet it 
ſeems the iſſue of that flue, or the one in 
remainder after the firſt taker, ſhall be re- 


mitted b. 


Amy Townſend's caſe was not helped by 
the 32 Hen. 8, the feoffment being made 
before that ſtatute * The 32 Hen. 8. c. 28, 
gives the wife an entry againſt the huſband's 
fine, or feoffment. The caſe, therefore, of 
Duncombe v. Wingfield * has very much 
cleared the law, relative to remitters. So far 
as is neceſſary to our preſent conſideration, it 
was thus: A. and B. his wife, being ſeiſed in 
fee in right of B. levied a fine with procla- 
mations to the uſe of them two, and the heirs 
of their two bodies begotten, remainder to J. 
S. for life, remainder to W. in tail, remain- 
der to B. (the wife) in fee; afterwards A. 
alone levied another fine with proclamations 


to the uſe of himſelf and wife in ſpecial tail 


as before, remainder to himſelf in tail, re- 
mainder to himſelf, and E. M. in fee, B. 
died without iſſue, and then A. died. Upon 
this ſtate of the caſe, three material points 

| | were 
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were ſettled. The firſt point was, that where 


huſband and wife are tenants in ſpecial tail, 


and the huſband diſcontinues by fine or feoff- 
ment, and takes back an eſtate in ſpecial 
tail to himſelf and wife, the wife is ip/o facto 
remitted, and of courſe the huſband; though 
it is true the huſband is ſo far bound by his 
own act, that he cannot claim it in his own 
perſon, That in Amy Townſend's caſe the 


right of the wife was not within the ſaving of 


the ſtatute of uſes, and of courſe ſhe was not 
remitted againſt the expreſs words of that 
ſtacute : but that the 32 Hen. 8. had changed 
the reaſon of that caſe, ſo that now, the uſe 
being raiſed to the wife out of the eſtate 
created by the fine, ſhe is not in of an eſtate 
diſcontinued, but of an eftate whereupon ſhe 


might enter after her, huſband's death; and 


that a right of entry was ſufficient to ſupport 
her remitter, without an actual entry. That 
it was true the fine of the huſband alone 
finally and totally barred the iſſues in tail, 
and therefore differed from a feoffment at the 
common law, yet the entail, which 1s barred 
to the iſſues, remained notwithſtanding the 
fine to the wife in right, and as lo all eſtates 
and remainders depending upon it, and to all 

the conſequences of benefit to herſelf, and to 

others 


Vide Dyer, 
351. b. 
9 Co. 140. a. 
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others by her, as long as ſhe lived, as amply 
and beneficially as if the fine had not been 
levied. 2d point. Asthe huſband and wife 
were both remitted to the firſt eſtate tail, of 
conſequence J. S. and thoſe in remainder ex- 
pectant on that tail, were alſo remitted. But 
that upon the death of the wife, the remain- 
ders were diſlodged, and turned into rights, 
as they were by the fine; and would have 
been if the wife had not been remitted, ——As 
to the 3d point, it was held, that after the 
death of the wife, the remitter ceaſed, and the 
land returned again into the eſtate paſſed by 
the ſecond fine; which eſtate continued dur- 
ing the life of the huſband, and would con- 
tinue as long as there was iſſue, if there had 
been any; for till then, thoſe in remainder 
had no title to demand the land: but aſter 
the death of the huſband and wife without 
i ue, the entry of J. S. was lawful, In this 
caſe Lord Hobart held, that if after the death 
of the wife the huſband had properly ſuffered 
a recovery, he would have barred all the 
remainders depending upon any of the eſtates. | 
He alſo held in another place, in the ſame 
argument, that if the wife had ſurvived the 
huſband, and had ſuffered a recovery, it 
would have barred the. remainder depending 
E511 upon 


E 
upon the firſt eſtate tail; but ſo long as there 
was iſſue living between them, the premiſes 


would go according to the eſtate paſſed by 
the ſecond fine. 


It is agreed by the determinations in the 
books, that if in the above caſe, the huſband 
had made a feoffment, inſtead of levying a fine, 
that it would not have barred, but only have 
diſcontinued the right of the iſſue *. There- 
fore, as the wife by her entry would have 
been remitted, ſo ſhe would have purged the 
diſcontinuance, and reſtored the right of the 
iſſue, by reſtoring the diſcontinued. eſtate tail. 
If too a tenant in tail makes a feoffment to 
the 2ſ of himſelf in fee *, or if tenant in tail 
makes a feoffment to the uſe of himſelf for 
life, remainder to B. for years, and does not 
diſpoſe of the reverſion 5; in either caſe, the 


iſſue it ſeerns is remitted, though the tenant. 


in tail himſelf is not. In the ſecond caſe, 
indeed, the iſſues may avoid the leaſe for 
years. | 


Aſter what has been already remarked con- 
cerning the doctrine of uſes, it is eaſy to per- 
ceive, that it has made ſome alterations in the 


law of joint tenancy. Jn caſes of eſtates at 


2 common 


en 


Lev. 49. 


1 Sid. 63. 


f 1 Roll. Rep. 
260. 


Moor, $45. pl. 


1143. 
B. N. C. 215. 
8 Co. 72. a. 
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common law a unity of time was abſolutely 


neceflary to create a joint tenancy ; for joint 
tenants could not take at different periods, 
Thus, if a man made a feoffment to B. and 
his children, and their heirs (B. having no 
children) the children could not take“: or 
if lands had been demiſed for life, remainder 
to the right heirs of B. and C. B. had iflue 
and died, and then C. died leaving iſſue; yet 
the heirs of B. and C. ſhould not be joint 
tenants, becauſe one moiety veſted at one 


time, and the other at anotheri. Yet, it 


feems, if a feoffment had been made in fee, 
and the 2% of it limited according to the 
limitation of the eſtates, in either of theſe 
cafes there would have been a good joint 
tenancy created upon the falling in of either 
of the contingencies, according to the com- 
mon caſe, that if a man enfeoffs another to 
the uſe of B. and ſuch a wife as he ſhall after- 


wards marry, though B. takes the whole at 


firſt, yet upon his marriage he becomes joint 
tenant with his wife *. So a diſſeiſin to the 
uſe of two, and one agrees to it at one time, 


and the other at another : this is a good joint 


tenancy *, 


Theſe are the principal obſervations, which 
X | © reve 


. 
occur to me vith reſpect to uſes executed 
in poſſeſſion.— I proceed now to explain, 


Thirdly, What that conſtruction has been, when 
8 uſe has been executed in remainder or rever- 
er. 


IJ have made this diviſion, not becauſe 
there is any thing that can be mentioned 
here, which could not have' properly been 
included in the preceding remarks ; but ra- 
ther from a wiſh to follow the order of the 
ſtatute. The particularity which the ſtatute 
has ſhewn in firſt mentioning the execution 
of uſes in fee ſimple, fee tail, for life, and for 


years, and then in remainder and reverſion : its 


ſtopping at the words remainder and reverſion, 
and not adding even the words or otherwiſe, 
are circumſtances which, as Lord Bacon ob- 
ſerves”, clearly indicate that the ſtatute did 


mn Ba. uſes, 45. 


not mean to exeeute inferior uſes, or in other 


words, it only intended to execute ſuch uſes 
as the feoffees might have executed by a 
conveyance. Therefore, it is now ſettled, that 
where any perſon is ſeiſed to a uſe in pqſibility 
or contingency, that uſe is not executed by the 


ſtatute, as will be ſhewn, when we come to 


ſpeak. of uſes in contingency. 
With 


{ 66} 

With reſpect to the limitation of remain- 
ders out of the eſtate of the feoffees, we 
have ſeen that they follow the rules of the 
common law; and indeed ſufficient has been 
{aid on that ſubject. I ſhall add a few rules 
reſpecting uſes in reverſion ; for as remainders 
depend upon particular eftates, and as rever- 
ſions do not, they greatly differ. There is, 


however, a general rule, by which we may 
be guided in diſtinguiſhing the one from the 


u Ba. uſes, 46. 


other, viz. where a particular uſe, and the 
uſe limited upon that particular uſe, are both 
new uſes; in this caſe the ſubſequent uſe is a 
remainder. But where the particular uſe is a 
new uſe, and the remnant of the uſe the old 
ule, in this caſe the od uſe is the reverſion". 
Thus, by the common law, if a man had 


made a gift in tail, or leaſe for life, remainder 
| 2 


Co. Litt. 22. b. 
Dyer, 156. a. b. 
x Roll. ab. 827. 


to his owt right heirs: now this remainder 
had been void ; for it was a remnant of the 
old eſtate, and not a remainder . So if a 
man makes a feoffment in fee to the uſe of 
one for life, or in tail, remainder to the"u/e of 
his own right heirs; in this caſe, though the 
whole fee is firſt limited, yet as only a par- 


ticular eſtate in the uſe is limited away, and 


the remnant is limited to his own right heirs, 


this remnant is the o/ uſe, and therefore a re- 


ver fiat 
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derſion, and not a remainder v. The conſe- » co. Lu 22. b 


quence is, that the anceſtor, though he has 
no particular eſtate limited to him, may 
encumber it as a reverſion, though he could 
not do ſo, if his right heirs took by pur- 
chaſe. So if a feoffment is made by A. to 
the uſe of himſelf for years, remainder to B. 
in tail, remainder to the right heirs of A. 


Moor, 284. 


Pl. 437» 


this 1s void as a remainder to the right heirs, 


but it is good as a reverſion in A. which 
he may deviſe ; for the uſe returned to the 
feoffor for want of a conſideration to re- 
tain it in the feoffee, till the death of the 
feoffor ?, 


- In theſe caſes we ſee the eſtate moved from 


the perſon, to whoſe right heirs the uſe was. 


limited: but if it does not move from ſuch 
perſon, then the limitation to the right heir 
is not a reverſion, but a contingent remain- 
der; provided ſuch perſon takes only an 
eſtate for years, whilſt the freehold to fup- 
port the contingent remainder remains in 
another. Thus *, if a ſettlement is made by 
a third perſon to the uſe of A. the huſband 
for ninety-nine years, remainder to truſtees 
during the life of A. to ſupport contingent 
remainders, remainder to the wife for life, 
> | | remainder 


q Har. nete 7» 

Ca. Litt. 22. b. 
Moor, 371. 

2 Roll. ab. 418. 


r P. W. 359. 
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remainder to the firſt and other ſons of the 


marriage, remainder to the heirs of the body 


of the huſband, remainder to the right heirs 
of the huſband ; this remainder to the right 
heirs of the huſband is a contingent remain- 
der, and not a reverſion, 


Fourthly, With reſpef to declaring uſes, we 
muſt firſt conſider who may declare uſes; and 
then the manner of declaring them. 


The king may declare uſes upon his letters 


patent, though indeed the patent of itſeif 


implies a uſe*, But if the king gives lands 


to J. S. and his heirs by letters patent, to the 
uſe of J. S. for 4%; here J. S. has only an 


eſtate for ie, and the king has the inherit- 
ance without any office found: for implica- 


tion out of matter of record ever amounts 


to matter of record. The queen may alſo 
declare uſes . An infant, or perſon of non- 
ſane memory, may declare uſes; which decla- 
ration of uſes will continue valid as long as 


dhe conveyance, by which the uſes are raiſed, 
remains of force”. Therefore, if an infant 


makes a feoffment, levies a fine, or ſuffers 
a recovery, and makes a declaration of the 


ws the uſes will continue till the convey- 
ance 


( 209 ) 
ance by feoffment, &c. is avoided”. But a » Ba. uſes, 67. 
covenant by an infant, in conſideration of 
marriage or blood, to ſtand ſeiſed to an uſe, 
is utterly void *; A bargain and fale for a = vid: 
good conſideration; previous to a fine being 
levied to the bargainee, is a good declara- 

tion of the uſes of the fine“. If baron and v Moor, 24: 
feme* levy a fine of lands, of which they are : 4 _ — 
ſeiſed in right of the feme, they may declare . 
the uſes of the fine jointly, or the baron alone Lid. 297+ 
may declare the uſes, which declaration will 
bind the feme (although an infant) if her * » Kell. „ 
diſalſent does not appear. It muſt be noticed, 28 
however, that this declaration, which binds 
the wife, muſt relate to uſes raiſed by convey- 
ances of record, as fines and recoveries, and 

not by thoſe in pais, as feoffments, &c. If , © view 
huſband and wife bargain and ſell lands for 
money, and afterwards levy a fine to the bar- 
gainee and his heirs, the bargain and ſale is a 
ſufficient declaration of the uſe, and it will 

bind the wife for ever © And if a man, ſeiſed * z Co. 57. . 
in right of his wife, covenants that he and his 2 
wife will ſuffer a recovery of the lands to cer- 
tain uſes, and the recovery is ſuffered ac- 

cordingly; this covenant is a good declara- 

tion of the uſes to bind the wife, though ſhe 
is no party to the coyenant, but only to the 

P recovery. 


( ond } 


« Dyer, 29.2 recovery. If in declaring the uſes of a fine 


or recovery, levied or ſuffered of lands, held 
in right of the wife, the huſband and wife 


make ſeparate declarations of the uſes, nei- 


ther of them can ſtand, and then it will be 
the ſame as iſ no declaration of the uſes was 


made; in which caſe the uſe will reſult, 


© Moor, 19). 
Pl. 347. 


fa Co. 56. b. 


58. a. 


and return to its former courſe, viz. to the 
feme, and her heirs . But with reſpect to 
baron and feme, we muſt here make a diſ- 
tinction between a limitation of the uſe of 


Pari of the eſtate of the land, and the limi- 


tation of the uſe of part of the land itfelf. 
This diſtinftion was made in Beckwith's 
caſe*, Thus, if huſband and wife differ in 
the limitation of the particular uſe, and the 
limitation of the uſes. in remainder are ac- 
cording to both of their conſents; yet the 
whole of the uſes are void. But if the huſ- 
band and wife agree in the limitation of the 
uſe of part of the land it/elf, and vary in the 
limitation of the uſe of the reſidue of the 
land, yet the declaration 1s good for the part 


they agreed in, and void for the reſidue. 


- So if tenant for life, and remainder-man, 
levy a fine, or fuffer a recovery, and the 
tenant for life only declures the uſes, this de- 
3 claration 


( ans } 


elaration ſhall not affect the remainder- man 8. # 3 P. W. 209, 


And if the remainder-man ſeals, and is party 
to a deed, wherein the tenant for life alone 
covenants to fuffer a recovery, &c. to cer- 
tain uſes, this does not bind the remainder- 
man, though he in remainder after join in 
ſuffering the recovery, &c. Joint tenants 
may each declare different uſes with n 
to their reſpective ſhares. 


With reſpect to the manner of declaring 
uſes, from what has been ſaid concerning re- 
ſulting uſes, the neceſſity to make ſome de- 
_ claration to ſhew the intention of the parties 
in the direction of the uſe ſeems very evi- 
dent. As to the conveyances by feoffment, 
and leaſe and releaſe, the uſes are generally 
declared in the firſt inſtance upon the ſame 
deed, by which they are to ariſe: but as to 
fines and recoveries, the uſes of them .are 
declared either by deed precedent or ſubſequent 
to the levying of the former, or ſuffering the 
latter. After the paſſing of the ſtatute 27 H. 8. 
c. 10. it became to be a queſtionable point, 
whether if a recovery was ſuffered, or fine 
levied, without any previous deed to declare 
the uſes, any ſubſequent deed was ſufficient 
to direct them? For it was thought, that 

ES- 14 upon, 


h Note B. 
3 P. W. 210. 


iz Co. 58. a. 


— 2* 2 

* x? * 
n * 
—_ OS. * ** — 
— —— 


7 - 

RES: —— 
TAP 5 
: * 
r 


— W 
—_— #40) A 


n 
» ol 2 2 2 — 
7 — * ; * 
3 = — — "OT # 
: 3 — X p22 
— 


0 r L 


. - * yy . 1 7 o — — 2 — X — 7 — 
. n Tr Sr” on Wong — «2? = * þ bd 8 rr rr 5 GEES AED _—_— — — — 2 At = 2 
2 5 — — — - — 
. Pry . — - ** — bo — 5 
7 N. 4 5 ON — . N 1048-2020. 96, wats or — _ 8 . — — ũ —y— — — — _ — = — 
ro S v4. = 4 tw »e > ap _— 4 - > LSD 2— ed -— 9 , — 2 232 - py * — 1 2 — — <+ - — — —— - — — 5 — — —— — — 
s 2 ; 3 ——— g . 72 - - . — 4 : ph - - — ——— — * 6 = . 
K 2 2 > ah = 5 8 3 X - - 4 . 2 - — — - — : — —— — — — I — —— — 
— 2 r 8 1 Dr i 8 Nes Y 3 r N 7 —_— 7 + a 2 : . F.C — 2 7 2 r . P, : > 1 IX A 3 2 - r 
„ l 8 — 2 5 -0;. ho 7 S WY? . I n 9; + : l _ — 
8 N * "& — 21 + 4 W — — — — — * 1 
BS. 8 Q —_—_— - — bs 4 * — — — - . 
* —— — OP . —————— — cls. 3% — — . ” 8 q , = , f , G 
1 bf IR . Ra: _— roots; 1 . 9 Y 7 * 5 , pt 


— 
— 
—— 


i 
* 


— K TS 


— eros —— ͤ——.H —ä—ä 


Kg Co. 7. b. 


| Dyer, 136 a. 
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Vide 2 Roll. ab. 
789. 

Hob. 275. 
Moor, 789, 

pl. 2090. 
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upon ſuffering the recovery or levying the 
fine (no uſes being previouſly declared) the 
uſe reſulted back to the recoveree or co- 
nuſor, which reſulting uſe the ſtatute imme- 


.diately executed, as it certainly did: ſo that 


the uſe being once veſted and executed by 
the ſtatute, it could not be diveſted by any 
ſubſequent declaration. However, in Down- 


man's caſe * it was held, that though the uſe 


reſulted to the recoveree or conuſor, until the 
ſubſequent declaration, yet when that was 
made the uſe was then executed, according 
to the direction of the declaration, and a deed 
to declare the uſes made four years after the 
recovery was ſuffered, has been held to be 
good. In the caſe of Nightingale and 
Ferrers”, it is ſaid, and indeed confirmed by 
the maſter of the rolls, that a very ſlight 


expreſſion or words, though very improper, 


will ſerve to declare the uſes of a fine and 
recovery, which require no ſet form of words 
for that purpoſe, but only ſomething to ſhew 
the intent of the parties : therefore, whenever 
the intent of the parties can be collected in 
the limitation of the uſes of a fine or recovery, 
upon any precedent or ſubſequent convey- 
ance, or upon any covenant or expreſſion 
in ſuch conveyance, it is ſufficient to declare 

the 
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the uſes of the fine or recovery. It follows 
from the nature of a bargain and ſale, and 
covenant to ſtand ſeiſed, that when the uſe is 
properly raiſed in the bargainee or cove- 
nantee, there can be no further declaration of 
the uſe. Therefore, when we ſpeak of the 
declaration of uſes, it muſt be underſtood as 


relating to ſuch conveyances as operate by 


tranſmutation of poſſeſſion, 


If there had been a deed precedent before 
the ſtatute of frauds to declare the uſes of 
2 recovery ſuffered, or fine levied, there could 
have been no averment by parol of any other 
uſes, than what appeared on ſuch precedent 
deed”. But a /ub/equent deed or writing de- 
claring different uſes from thoſe limited in 
the precedent deed, was held to be a ſufficient 
alteration of the firſt uſes. But this ſecond 
deed muſt have been before the recovery was 
ſuffered, &c. for after the recovery was ſuf- 
fered, &c. the recoveree, &c, could by no 


means ayoid the uſes declared Zefore *. *. 
Though it ſeems indeed, that a deed pre- 
cedent may be explained by deed ſulſequent . Sg. W 
But herein they made a diſtinction, viz. if a 
recovery was ſuffered, or fine levied without 


any previous declaration of the uſes, and then 
F93 the 


Ng Co. 26.2. 


9 Co. 10. b. 


Moor, 107. 


1 5 Co. 26. a. 
9 Co. 10. b. 


7 Comb. 429, 
430» 

2 Salk, 677. 
5 Co, 26, a. 


2 23 Salk. 677. 
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the uſes were declared by a ſubſequent deed, 


the parties by parol might aver uſes different 
from thoſe in the original ſubſequent declara- 
tion . But ſince the ſtatute of frauds, which 
requires all declarations of truſts to be in 
writing, there can be no parol averment of a 
uſe. Subject to this ſtatute, the rules relating 
to declaration of uſes are pretty much the 


ſame as they formerly were. Therefore, if a 


declaration of uſes be made before a recovery 
is ſuffered, or fine levied, and another decla- 
ration of uſes is alfo made before the recovery, 
&c. by deed or writing, this laſt declaration 
will hold againſt the firſt”, becauſe, till the 
recovery is ſuffered, or fine levied, the eſtate 
is but direFory, and the laſt agreement of the 
parties will avail againſt the firſt, But when 
the eſtate 1s executed, then no averment of other 
uſes by deed ar writing can be admitted, con- 
trary to the laſt deed precedent, provided the 
recovery is ſuffered or fine levied purſuant to 
the deed to lead the uſes. Bur if the reco- 
very or fine vary in cireumſtance from the 
precedent declaration of the uſes, then other 
uſes may be averred by writing without ſeal, 
and without a formal deed*. But though 
the fine does not agree with the precedent 
deed in circumſtance, yet if there be no other 

deed 


1 

deed or writing, the fine will remain to the 
uſes in the firſt deed or writing *. If there * 
be a recovery ſuffered, or fine levied, without 
a precedent deed to lead the uſes, and after 
ſuch ſuffering of the recovery, or levying the 
fine, a deed is made to declare the uſes of 
them, it ſeems, that a ſubſequent deed or 
writing without ſeal will ſerve to alter the 
uſes declared by the firſt deed, whether the 
firſt deed varies from the circumſtances of 
ſuch recovery or fine, or no. In theſe 
caſes, where the two deeds to declare the uſes 
differ only in particular circumſtances, as the 
uſes cannot be directed by both deeds, the 
firſt muſt be wholly avoided, and the n 
ſtand alone *, 


What has been ſaid of one declaration of 


uſes annulling another, muſt be underſtood, 
where both of them are by the conſent of all 
parties. This was particularly ſettled in the 
caſe of Stapilton v. Stapilton ©, where all the 
foregoing rules are clearly acquieſced in. 
A. was tenant for ninety-nine years, if he ſo 
long lived, remainder to truſtees to ſupport 
contingent remainders, remainder to the firſt 
and other ſons of A. in tail, remainder to A. 
in fee. A. having two ſons, B. and C. they 

PF4 all 


1 Atk. 7. 
2 Roll. ab. 799. 


c 2 Salk. 676, 


d Co. 26. a: 
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all joined in a leaſe and releaſe of the pre- 
miſes to certain uſes, and there was a cove- 
nant to ſuffer a recovery within twelve 
months to thofe uſes: afterwards they, with 
the heir of the ſurviving truſtee, joined in a 
leaſe and releaſe to make a tenant to the 
præcipe, in order to ſuffer a recovery to the 
uſes of the firſt indenture; but before any re- 
covery was ſuffered, B. the eldeſt ſon died, 
and after the death of B. and before the re- 
covery was ſuffered purſuant to the above 
deeds, A. and C. by another deed covenanted 
to ſuffer a recovery to certain other uſes; and 
before the expiration of the twelve months 
ſpecified in the firf deed, a recovery was 
| ſuffered. The queſtion was, whether the 
firſt deed, declaring the uſes of the recovery, 
and made by A, B, and C. ſhould ſtand, in 
preference tq that made by A. and C. alone ? 
And Lord Hardwicke clearly held, that the 
firſt deed by A. B. and C. was a good deed 
to lead the uſes of the recovery. That when 
A. B. and C. and the heir of the ſurviving 
truſtee, made a tenant to the precipe, they 
paſſed a defeaſible eſtate to ſerye the uſes of 
the firſt deed; and that the recovery ſuffered 
within the twelve months rendered that de- 
Feast ible eſtate inde Nel ble, though one of the 

8 parties 


L a} 
parties was dead before the recovery ſuffered, 
That the laſt deed by A. and C. was not 
ſufficient to alter the uſes declared by the firſt 
deed, becauſe not made by the n of 
all the parties. 


By the foregoing obſervations on declara- 

tions of uſes, theſe precautions naturally oc- 

cur, viz. that in deeds or writings, either 

to lead or declare the uſes of a fine or reco- 

very, all parties intereſted ſhould join. That 

a deed precedent ſeems the maſt eligible, 

and certain; which, for the ſake of ſafety, = 
ſhould be by indenture; and that the decla- 

ration of the uſes ſhould be certain in de- 


ſcribing the perſons to whom, the lands of T 
which, and the eſtates by which, the uſes are | | 
declared, | ee f Vide Shep. T. 

| — 


But here we are to obſerve, that when a 
conveyance is made to the uſe of a laſt wwill 
or teſtament, the uſe in ſuch caſe is always re- 
vocable, like a will, during the life of the ap- 
pointor. Thus? where A. ſuffered a reco- # Hob. Lond 
yery to the uſe of his laſt will ; and upon a cafe. 
queſtion whether, after a previous appoint- 
ment of the uſes according to the power, the 


pſcs limited by ſuch appointment were revo- 
cable, 


bro Eliza. | 


344- Pl. 30. 


Callard v. Cal- 


lad. 


ce heirs ; 


( 
cable, or no, it was held, that whenever A. 
made any particular limitation, or difpofition 
of the uſes, whether by laſt will, or by deed, 
or writing, ſo long as he appointed that the 
recoverors, who were charged with the firſt 
uſes, ſhould ſtand ſeifed to other uſes, and 
builded his new limitation of uſes upon the 
former foundation, (being the recovery) and 
as an explanation of his intention expreſſed 
other uſes, in fuch caſe the ſaid ufes were 
always revocable, becauſe they were grounded 


upon the firſt aſſurance, which was to the 


uſe of his laſt will, which was always ſubje& 
to a change. It was alſo held, that until the 
appointment the recoverar ſtood ſeiſed to the 
uſe of A. the recoveree. 


When there is a proper ſeifin conveyed to 
the grantee to ſerve uſes declared upon it, 
it ſeems any expreſſion indicative of the in- 
tention of the parties in directing the uſe 
(though the word 2% is not mentioned) will 


be a ſufficient declaration of the ufe. Thus“ 


where a feoffment was made in conſideration 
of marriage in theſe words, © I do here, re- 
« ſerving an eſtate for my own and my wife's life, 
e give thee theſe my lands, to thee and thy 
and according to the opinions of 

” Coke, 


6 


( aug } 

Coke, Clench, Fenner, and Popham, it was 
held in the King's Bench, that it was a good 
feoffment to transfer a preſent ſeiſin to the 
feoffee, out of which a uſe ſhould ariſe to 
the feoffor, and his wife; and the reſervation, 
though it came before the feoffment, was a 
good declaration of the uſe: But Rolle and 
Moore“ tell us, that this judgment was re- 
verſed in the Exchequer Chamber: for the 
judges chere held, that as the reſervation 
came firſt, and conſequently before the ſeiſin 
could be paſſed to the feoffee, there was 
no poſſeſſion in the feoffee, out of which 
the uſe could ariſe ; of courſe the uſe could 
not ariſe for want of a ſeiſin to ſerve it. And 
as a feoffment to commence after the death 
of the feoffor and his wife, it was alſo void; 
for no eſtate of freehold can be made'to com- 
mence in futuro, by feoffment and livery of 
ſeiſin immediately given thereon. So in a 
very late caſe', where A. granted by leaſe 
and releaſe a cottage, wherein he reſided, to 
B. in fee, with a proviſo that A. ſhould Jive in 
and occupy the ſaid cottage, with the appur- 
tenances, as he theretofore had done, and 
then did, far fe : it was held that an eſtate 
for lite was well reſerved to A. The deci- 
ſion of this caſe, I conceive, may be accounted 
for on two grounds, In the firſt place, as the 
| reſervation 


iRoll. ab. 74 
pl. 7. 788. 

k Moore, 687, 
pl. 950. 


14 Term. Rep. 
177. 

The King a+ 
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6 
reſervation of the life eſtate came after the 
grant in fee, and of courſe after the grantee 
had a ſeiſin to ſerve any uſes, this reſervation 
ſhewed the intent of the parties to reſerve a 
life eſtate; now this intent might very well 
direct the uſe, ſo as to be executed by the 
Supra, 17, 18, ſtatute . On the other hand, as the convey- 
1557, 156. 
ance by leaſe and releaſe does not always, 
like a feoffment, paſs a preſent ſeiſin, it may 
very properly be made uſe of to paſs a rever- 
. ſion after an eſtate for life. However, with 
reſpect to this latter reaſon, it is ſaid in Plow- 
den, that a man cannot upon his own grant 
reſerve to himſelf a particular eſtate, for that 
would be to make kimſelf both Igſor, and 
Perk. {pogo fee, 

By the 29 Car. 2. c. 3. it is neceſſary that 
all creations and declarations of truſts ſhould 
be in writing, except truſts reſulting by ope- 
ration of the law ; of courſe, though the uſe is 
permitted to reſult, as it did before the ſta- 
tute, yet ſuch reſulting uſe could not be altered 
without a deed, or writing. After this ſtatute 

it again became a doubt (notwithſtanding 
Downman's caſe) whether reſulting uſes were 
not ſo executed as to exclude any ſuble- 
quent deed : therefore, by the ſtatute 4 Anne 
c. 16, 1. 15. declarations of uſes, or fines, 
| on 


| 
| 
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or recoveries, manifeſted by any deed made 
by the party, who is by law enabled to declare 


ſuch uſes, after the levying, or ſuffering of _ 
ſuch fines, or recoveries, ſhall be as effectual 


as if the act 29 Car. 2. cap. 3. for prevent- 
ing of frauds and perjuries, had not been 
made. | 


Before the ſtatute of frauds and perjuries, 


uſes might have been raiſed by parol on ſuch 


conveyances, as operate by tranſmutation of 
poſſeſſion, as feoffments, fines, and reco- 
veries; becauſe the poſſeſſion paſſed by a 
ſolemn act“: but uſes could not ariſe, even 
before that act, by pare! on a covenant to 
ſtand ſeiſed to uſes, as was determined in the 


caſe of Callard v. Callard *, before noticed; 


though uſes might always have been raiſed 


on a bargain and fale, without writing ?. 


But the ſtatute of frauds has rendered theſe 


diſtinctions uſeleſs. I ſhall only here obſerve, 
that as the ſtatute of frauds, by an expreſs 
ſaving, does not extend to reſulting uſes, it has 
been held that. pare! proof may be admitted 
to rebut a reſulting ule ſince that ſtatute *. 


Hatute. 
By 


Fifthly, 2 uſes are not executed by the 


2 Co. 76. 


o Roll. ab. 788. 


p Cro. Eliz. 345. 


2 Dougl. 26. 
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By virtue of the words of the ſtatute, four 
neceſſary points are to be obſerved for the 
execution of an uſe a. 1ft. There ought to 
be a perſon /ciſed; for the words of the act are, 
where any perſon ſtand or be ſeiſed, &c. 
2d. There ought to be a ceffnique uſe in eſe; 
the words of the act being, ſtand ſeiſed to 
the uſe of any perſon or perſons, &c. 3d, 
There ought to be a uſe in efe, ſcil. in poſ- 
feſſion, remainder, or reverſion. 4th. The 
eſtate out of which the uſes are to ariſe, 
ought to be veſted in ceftuique uſe; for the 


words are, that the eſtate of ſuch perſon, ſo 


| t Ba. uſes, 45 · 


ſeiſed to the uſe, ſhall be adjudged in c- 


tuique uſe, &c. It follows from theſe max- 


ms, that if there be not ſeiſin in the feoffees, 
a ceftuique uſe in efſe, an uſe in eſſe, and if 
the eſtate. of the feoffees cannot veſt in ce/- 
tuique uſe, there can be no execution of the 
uſe by this ſtatute. Therefore contingent 
uſes cannot be executed by the ſtatute *, 
The doctrine of contingent uſes is fully ex- 
plained in the two caſes of Dillon and Frene 
(or Chudleigh's caſe) and the caſe of Wegg 


V. Villers: the reaſons whereof I ſhall endea- 


® x Co. 120. a. 


vour briefly to . 


Chudleigh's caſe * was in felt thus : A. 
enfeoffed 


( 223 ) 
enfeoffed B. C. and D. and their heirs, to 
the uſe of himſelf, and his heirs, on the body 
of Mary (then wife of T. A.) lawfully begot- 
ten, and in default of ſuch iſſue, and iſſue by 
another certain woman, lawfully begotten, to 
the uſe and performance of his laſt will for 
ten years, and after that term ended, to the 
uſe of J. S. his ſon for life, remainder to the 
firſt iſſue male of J. S. in tail, and fo on to 
the tenth iſſue; then to the uſe of W. in 
tall, and then to the uſe of M. in tail, re- 


mainder to A. in fee. Afﬀerwards A. died 


without iſſue by either of the women, and 
the feoſſees before the birth of the firſt fon 
of J. S. enfeoffed J. S. to the uſe of himſelf 
in fee, eoithout any confederation, and with no- 
tice of the former uſes ; the firſt ſon of J. S. 
was afterwards born, and the queſtion was, 
whether the feoffment by the feoffees to ]. 
S. deſtroyed this contingent uſe to the firſt 


fon of J. S.; which queſtion depended upon 


another, viz. whether before the contingen- 
cy happened, i. e. the birth of the fon, the 
uſe veſted, and was executed in the ſons? 
and it was held by the majority of the judges 
that the uſe before the contingency was not 

executed in the ſons ; and that the feoffment 
entirely deſtroyed, and prevented the execu- 


non 


— — —— — — 
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tion of the uſes in contingency, although 
made without any conſideration, and with 
notice. 


By the argument of the judges in this caſe, 
it ſeems to be the better opinion, that upon 
the feoffment of A. all the uſes in eſſe were 
immediately executed, and that there was no 
preſent actual ſeiſin left in the feoffees, nor 
were the contingent uſes executed. That 
though there was no actual ſeiſin left in the 
feoffees after the firſt feoffment, yet a pulſibi- 
lity of ſeiſin remained in them to ſerve the 
contingent uſes, when they ſhould ariſe, or 
come in efſe; This poſſibility of ſeiſin, when 
the uſes came in ęſſe, enabled them to be ex- 
ecuted by the ſtatute; and though before the 
veſting of the contingency, all the eſtates had 
been diveſted, yet when the eſtates had been 
reduced and reveſted, this poſſibility in the 
feoffees was ſtill ſufficient to ſerve the contin- 
gent uſes. Therefore, if there be a feoffment 
to the uſe of A. for life, remainder to his firſt 
ſon, &c. remainder over; if A. before the 
birth of a ſon makes a feoffment, this ſhall 
diveſt all the eſtates, but till there is a right 
of entry in the feoffees to reſtore the former 
eſtate, and upon their entry they have a 
ES | | ſeiſin 
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ſeiſin ſufficient to ſerve the uſe to ſuch firſt 
ſon. But if a feoffment be made to the uſe 
of A. for life, remainder to B. for life, re- 
mainder to the firſt ſon of B. &c. remainder 
over: here if A. make a feoffment before 
the birth of B.'s ſon, this does not deſtroy 
the remainder to the firſt ſon of B.*; for there 
is a right of entry in B. which is ſufficient to 
ſupport the contingent remainder to the firſt 
ſon; therefore if B. either during the life of 
A. or after his death, enters, this will reveſt 
the contingent uſe ; ſo that if B. has a ſon 
born in his life-time, the uſe will be executed 
in him, without any previous entry by the 
feoffees. But if A. and B. had both died 
without entry made by B. and B. leaves a 
ſon born in his life-time, then there is an 
actual neceſſity for an entry by the feoffees, 
in order to reſtore, and reveſt the contingent 


uſe. 0 


In all the above caſes, it is very clear, that 
if before the ariſing or happening of the con- 
tingency (ſuppoſing the eſtate not to be di- 
veſted) or if after the happening of the con- 
tingency (ſuppoſing the eſtates previous there- 
to to have been diveſted, as in the caſe laſt 
put) the feoffees had barred their own entry, 


Q then 


2 Roll. ab. 795. 
pl. I2, 13. 14. 


V2 Roll. ab, 797. 


pl. 16. 
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then the contingent uſes can never be execut- 


ed, for want of a ſeiſin in the ſeoffees to 
ſerve them when they come in eſſe”. How 
can they then bar their right of entry? To 


this queſtion it may be anſwered, that when- 
ever the eſtate of the feoffees is transferred by 


them to any one, who does not come in in 
privity of ęſtate, then is their entry com- 
pletely barred. It is true that if before the 


ſtatute, feoffees to uſes had made a feoffment 


with notice, the ſecond feoffee would have 
ſtood ſeiſed to the former uſes, becauſe he 


- came in of the ſame eſtate, as the feoffecs 


had; and in that caſe there was privity of 
eſtate in the ſecond feoffee to all intents and 
purpoſes. But fince the ſtatute the feoffees 
have not an eſtate in fee; for all the uſes in 
eſſe are immediately executed, and they have 
only a poſſibility of ſeiſin, to ſerve thoſe uſes, 
which are not in ef. Therefore, when the 
feoffees, before the contingent uſes come in 
eſſe, convey a greater eſtate than they law- 
fully poſſeſs, their grantee, though he has 
notice of the former uſes, does not come in of 
the ſame eftate, as they had ; and of courſe 
the privity is totally deſtroyed. Upon theſe 


grounds it is, that the feoffment in Chud- 
leigh' s caſe, (though with notice) deſtroyed 
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the contingent uſes; for J. S. came in of an 
eſtate, not in privity with that of the feoffees, 
but of a new eſtate acquired by diſſeiſin. 


In the caſe of Wegg and Villers“, A. 
ſeiſed in fee, covenanted to ſtand ſeiſed to the 
uſe of himſelf for life, remainder to his wife 
for life, remainder to his daughter B. for 
life, remainder to the firft ſon of the body 
of B. remainder to the other ſons, remainder 
to his right heirs. Afterwards A. granted the 
reverſion in fee to J. S. but without any con- 
ſideration, and reciting the former uſes. A. 
then made a feoffment in fee of the ſame lands. 
B. married, and had iſſue a ſon, and A. died; 
aſter whoſe death his wife entered. B. died, 
as did the wife. The queſtion was, whether 
the uſe to the firſt ſon of B. unborn was deſ- 
troyed by this grant and feoffment? And it 
was held, that it was not; for when A. cove- 
nanted to ſtand ſeiſed to the uſes above-men- 
tioned, all the uſes in eſe, viz. *o his wife 
and daughter, were immediately executed by 
the ſtatute : that being the caſe, he actually 
and in fact ſtood ſeiſed only of the reverſion, 
out of which ſeiſin the contingent uſe to the 
firſt ſon of B. was to be ſerved. Now, 
when A, granted the reverſion, without any 
| Q 2 conſideration, 


* 2. Roll. ab. 7 36, 
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conſideration, and with notice of the former 


-uſes, he granted no greater, or other eſtate, 
than what he was ſeiſed of; ſo that the 


grantee having notice of the former uſes, 
and coming in as of the ſame eſtate that 
A. had, he had the proper requiſite to ſtand 
ſeiſed to the former uſes, viz. notice, and 
privity of eſtate. By this conſtruction the 
grantee was as fully ſeiſed to the uſes, as A. 


himſelf was. The grant therefore of the re- 
verſion did not deſtroy the contingent uſe to 
the firſt ſon of B. But did the ſubſequent 
feoffment deſtroy thoſe uſes? No—for con- 
ſider the ſtate of the caſe after the grant. A. 


was then .tenant for life, his wife tenant for 
life, B. tenant for life, and C. (the grantee) 


ſeiſed of the reverſion, out of whole ſeiſin the 


contingent uſe to the firſt ſon of B. was to 
ariſe. A. himſelf was not poſſeſſed of the 
ſeiſin to ſerve the contingent uſes. There- 
fore when A. made the feoffment, though he 
diveſted all the eſtates, and among the ret 
the eſtate of the grantee, yet he did not deſ- 
troy®the ſeiſin of the grantee to ſerve the con- 
.tingent-uſes, or in other words he did not bar 
the entry of the grantee to reveſt the ſeiſin; 
or ſerve the uſes when they came in ef. 
Then as the wife and B. were tenants for 


8 -— 
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life, their entry (ſuppoſing they did enter) 


was ſufficient to ſupport and reveſt the eſtate. 


of the grantee; and when the eſtate of the 
grantee was reveſted, the uſe to the firſt ſon 


of B. could well be ſerved, when it came. 


in eſe, without any formal entry by the 
grantee. But ſuppoſing neither the wife nor 
B. to have entered, then there would have 
been a neceſſity for the grantee to enter, in 
order to reveſt the contingent ule. It is 
ſcarcely neceſſary to obſerve, after what has 
been ſaid, that if A. before he made tne 
grant, had made a feoffment in fee, the 
uſe to the firſt ſon of B. would have been 


deſtroyed ; for then A. would have granted 
a tortious fee, and his feoffee would not have 


had that privity of eſtate neceſſary to ſerye 


fe 


As a contingent uſe is not executed by the 
ſtatute, ſo neither is a uſe limited of copybold 
lands: for if a uſe was permitted to be 
limited on conveyances of copyhold lands, 
then there would be a tranſmutation of poſ- 
ſeſſion by the : ſole operation of the law 5. 
which would be contrary to the nature of 
copyhold tenure. For it is a principle of 


Q3 that 


the contingent uſes, when they came in 


* Cro. Car. 44. 
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that tenure, that the lands cannot be aliened 
with the conſent of the lord. 


As the ſtatute 27 H. 8. c. 10. was made 
previous to the ſtatutes of wills, 32 and 


34 Hen. 8. it neceſſarily follows, that the 


former does not extend to deviſes to uſes; 
for a ſtatute cannot be conſidered to extend 


to any thing, which at the time of the mak- 


Y Butl. note 1. 
Co. Litt. 271. b. 
under fol. 277. a. 


2 1 Vern. 79. 


415. : 
2 Salk. 679. 
2 Atk. 573. 


2 Butl. note 1. 
Co. Litt. 271. b. 
under fol. 277. a. 


Þ Supra, 154. 


ing of it, did not exiſt?. But as the teſtator's 
intention is generally the guide in eaſes of 
deviſes, it has been repeatedly held , that if 


A. deviſe to B. and his heirs, to the »/e of, or 


in truſt for C. and his heirs, or in. truſt to 
permit C. and his heirs to take the profits, 
it ſhews the teſtator's intent, that C. ſhould 
have the /egal eſtate in fee, and the law upon 
ſuch an interpretation of the teſtator's intent, 
will give it ſuch an operation. But if there 
be a deviſe to the 2% of A. for life, remainder 
over, this cannot take effect by way of 2%, 
becauſe as there was no ſeiſin to ſerve the uſe, 
in that caſe there can be no uſe *, — 


We have ſeen, that a conveyance, or deviſe 
to truſtees, in truſt to permit A. to receive 
the profits, this truſt is a uſe executed by 
the ſtatute *, But here the courts have taken 

7 OE rn oor age 
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a diſtinction; for they hold, that if lands are 
limited, or deviſed to truſtees, in truſt to pay 
over the profits, in this caſe there is no ſuch 
uſe, as can be executed by the ſtatute ; for the 
lands muſt remain in the hands of the truſtees 
in order to perform the truſt . 


As the ſtatute ſays, that when any perſon 
or perſons ſtand /zi/ed to the uſe of another, 
&c. it has been reſolved, that a term of years 
cannot be limited to a uſe; but we have al- 
ready had a full diſcuſſion of the doctrine re- 


lating to terms. 


Finally, when the courts of law, after the 
paſſing of the ſtatute of uſes, took the cog- 
nizance of uſes, they held that no uſe limit- 
ed on a uſe could be executed by the ſtatute; 
therefore they held, that if there had been a 
conveyance to the uſe of A. and his heirs, to 
the uſe of B. and his heirs, this uſe could not 
be executed 11 in B. by the ſtatute 5 


When, therefore, a man limited a uſe upon 
a term of years, when he limited an eſtate to 
truſtees in truſt to pay over the rents and pro- 


fits, or when he limited a uſe upon a ule, all 


theſe were ſuch uſes or truſts, for which he 


Q4 had 


1 Eq ab. 383. 


vide alſo, 


3 Mod. 146,147. 
vide on deviſes 
of this kind, 
1 Brow. Cha. 


Rep. 75. 


2 Term. Rep. 


444. 
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had no remedy in the courts of common law. 
Denied relief, then, by the ſtrictneſs and tech- 
nical ſcruples of the common law, cęſtuique 
truſt was obliged to ſeek redreſs in the courts 
of equity, which "redreſs indeed was readily 
granted him; for ſurely the truſt, in either 
of thoſe caſes juſt mentioned, ought as ſtrict- 
ly to be performed in conſcience, as any 


other 2j. This legal nicety of the common 


law introduced the notion of truſts; for 
though they agreed, that they were not ſuch 
uſes, as could be executed by the ſtatute, yet 
they were truſis, to the performance of 
which equity ought to lend its aſſiſtance. 
The ſtatute then, 27 Hen. 8. has had no 
other effect than to aboliſh all the incon- 
veniences attendant upon uſes at the com- 
mon law; and to introduce a new kind of 
uſe, by the name of truſt, modelled and 
ſhaped after its own faſhion ; being, as it is 
properly called, a creature of equity. The 


chancery was well aware of the many incon- 


veniences which attended uſes, as they ſtood 


Before the ſtatute ; and therefore in exerciſing 


an excluſive power over theſe truſts, it has 
formed them, ſo as not to be ſubje& to any 
of the miſchiefs, which followed uſes. At 
the ſame time they have rendered them fo 

as 


U 


6 

as to anſwer all the neceſſities, and contin- 
gencies of family ſettlements, and domeſtic 
proviſions. The general voice and reaſon 
of mankind has aſſented to this new ſpecies 
of uſes: and indeed, as moſt of the property 
in the kingdom is now conveyed in truſt, 
and as the laws and deciſions relating to 
truſts are ſo well underſtood, and the conve- 
nience of them ſo univerſally experienced, 
any alteration or abolition of them by the 
legiſlature is a thing not to be expetted, and 
tar leſs to be wiſhed fer. We frequently find 
it ſaid in the books, that 7ru//s are the ſame 
as uſes formerly were. But however true 
it is, that we have borrowed the notion of 
truſts from the doctrine of ſes, yet cer- 
tainly, in their conſtruction, truſts differ 
very widely indeed from uſes; and unleſs 
this total difference of conſtruction had taken 
place, (to uſe the expreſſion of Lord Hard- 
wick ) © Truſts would not have been in- 
dured. 


The truſts created by the ſtatute of uſes 
are of a permanent and general nature; and 
indeed are nothing more than a ſpecies of ſe- 
condary uſes. They therefore differ from 


thoſe Jpecial truſts, which we have had oc- 
caſion 


f 1 Atk. 591, 
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8 Supra, 15 to 
18. 


2 1 Mod. 17. 
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caſion to notice in a former part of this 
work *. | 


* 
. 


We will briefly confider, 
Firſt, The nature of truffs in general. 


Secondly, The nature of the eftate of the 
auſtee, | 


Thirdly, The nature of the eftate of ceſtuique 
truſt. 


A truſt is ſaid to be a right to receive the 
profits, and to diſpoſe of the land in equity*, 
By this definition then, a truſt is, properly 
ſpeaking, an equitable title to lands; and of 
courſe all ſuch legal titles, as are recogniſed 
as ſuch by the' courts of Jaw, (however 
ſimilar they may be in their nature) cannot, 
primd facie, in their ſtrict ſenſe be truſts : but 
this obſervation mult not lead us to imagine, 
that all equitable titles are truſts; and e con- 
verſo, that all equitablè titles, which are not 
truſts, are legal titles. This is exemplified 
in the caſe of a mortgage. Thus before the 
expiration of the time for payment of the 
mortgage money, the mortgagor has a right 
at law to perform his condition; but after 

that 


dlarations or creations of fruſts to be mani- 


. 1 
that time, and upon non- performance of the 
condition, the eſtate becomes abſolute at law, 
and there is only left to the mortgagor the 
equity of redemption, which equity of redemp- 
tion is not merely a {r4/?, but a title in equity *. v Hard. 463, 
However, in the caſe of an advowſon, the 
mortgagee until forecloſure has been ſaid to 
be in the nature of a truſtee for the mortga- 
Sor 8 | © 2 Vern. 40. 


Vide note A. to 
3 P. W. 251. 


To prevent the ſame inconveniences which 
aroſe from ſecret and parol transfers, and de- 
clarations of uſes at the common law, the 
ſtatute 29 Car. 2. c. 3. ſ. 7. requires all de- 
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feſted by ſome writing, ſigned by the party, 
or by laſt will in writing; and alſo that afign- 
ments of truſis ſhould be in writing, ſigned by 
the party aſſigning the ſame, or by laſt will. 
As the diſpoſition of truſts is guided by the 
courts of equity, and as they always diſpoſe 
of them, according to the preſumptive inten- 
tion of the parties, there is no ſet form of 
words adapted to declare theſe truſts, as there 
is in limiting eſtates“: nor 1s there any regu- 4 Fincb, Reps. 
lar mode or form particularly ſettled with 
reſpect to the declaration of truſts, provided 

it be in writing, according to the above ſta- 
cute. 
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tute. T herefore a letter, or a bond, to 
perform the particular truſts of a certain con- 
veyance, in which no truſts are mentioned“, 
or a bond to aſſign to ceſtuique truſt, as he 
ſhall direct, or a note“, or an anſwer in 
chancery *, or a covenant to make conveyances, 


or to purchaſe lands to certain uſes *, theſe 


are all good declaration of truſts, if they ſuf- 
ficiently notify, or diſcover the intention of the 
parties, that there ſhould be truſts. But the 
declaration muſt prove an abſolutè intention, 
that there ſhould be a truſt, and not ſuch an 
intention, as leaves it optional in the grantee or 
deviſee to execute it, or not. Thus if there 
is an abſolute deviſe, and then the teſtator re- 
commends the deviſee to give, or to do ſuch a 
thing to or for ſuch a perſon, this is no 7ruſt, 
which the deviſee is bound to perform, but 
only a recommendation '. But in this caſe if 
the teſtator had directed him, inſtead of recom- 
mending him, it certainly would have created 
a truſt *. 


The ſtatute 29 Car. 2. has at the firſt view 
annulled all parol declaration of truſts, and 
excluded all parol evidence to prove the in- 


_ tention of the parties to create a truſt. There- 


fore the courts in numberleſs inſtances have 
refuſed 


„ 

refuſed to liſten to any kind of parol proof 
to eſtabliſh a truſt. In ſome inſtances, how- 
ever (eſpecially between grantor and grantee, 
or deviſor and deviſee) they ſeem to have 
admitted exceptions to this general rule. 
Thus parol proof has been admitted to ſhew 
a truſt, when from the mean circumſtances 
of the pretended owner of the eſtate it 
makes it impoſſible for him to be the real 
purchaſer". So the courts have admitted 
this kind of evidence in caſe of manifeſt 
fraud: as where a man made his wiſe execu- 
trix, and the ſon afterwards prevailed upon 
his mother to procure his father to make a 
new will, and appoint him executor: he at 
the ſame time verbally promiſed to be a truſ- 
tee for her. The father did alter his will 
accordingly ; and though there appeared no 
declaration of truſts in writing, yet it was 
held to be a good truſt, notwithſtanding the 
ſtatute of frauds and perjuries ?. 


So upon an aſſignment, though' there 
were no expreſs truſts declared, yet as 
it might be collected from circum- 
ſtances, ariſing out of the aſſignment 
itſelf, that it was inconſiſtent with an 
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abſolute aſſignment, parol proof was admitted 
to prove the intention of a truſt d. The 
ſtatute of frauds relates only to declarations 
of truſts of real eſtates ; for a declaration of 
truſts in the perſonalty need not be in writ- 


* o A 
Ing 


In the ſtatute 29 Car. 2. there is a ſaving, 
which relates to truſts reſulting by implica- 
tion of law, and leaves them as they were 
before the ſtatute. As reſulting zſes are im- 
mediately executed by the ſtatute of uſes, and 
thereby form a legal eſtate, this ſaving, in the 
ſtatute of ſrauds and perjuries, is ſaid only 
to relate to ſuch implied and beneficiary in- 
tereſts, or modern truſts, as reſult from the 
legal eſtate, when made ſuch by the operation 
of the ſtatute 27 Hen. 8.*. Theſe reſulting 


truſts are allowed to ariſe both on convey- 


ances, and on deviſes. We will therefore 
conſider them firſt on conveyances. 


The courts have allowed of reſulting truſts 
in theſe two particular inſtances, viz. where 
the conveyance has been taken in the name 
of one, and the purchaſe money paid by 
another; and ſecondly, where the owner of 


an eſtate has made a vcluntary conveyance 
| thereof, 
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thereof, and a declaration of the truſts as 
to one part, and has been ſilent as to the 
other *, But it ſeems that the conſidera- 
tion m & in the firſt inſtance ought to be 
expreſsly mentioned to be paid by the real 
owner; for if A. purchaſes in the name of B. 
and the conſideration is expreſſed to be paid 
by B. and there is no declaration of the truſts, 
there can be no reſulting truſt to A. though 
there be poſitive proof that A. paid the 
money. But a declaration by B. after the 
death of A. will take it out of the ſtatute of 
 frauds*. According to this principle of the 
neceſſity of an expreſs mention of the perſon 
by whom the conſideration was paid, it was 
held in the caſe of Kirk and Webb“, that 
if a truſtee. purchaſed lands with the truſt 
money, and takes the conveyance in his own 
name, without declaring the truſt, yet recit- 
ing that the purchaſe is made with the profits 
of the truſt eftate, there will be a reſulting 
truſt: but if there be no recital, or men- 
tion of that kind made, then it will not be 
2 reſulting truſt. 


With reſpect to the ſecond inſtance of a 
reſulting truſt, there muſt be a declaration of 


ſome part of the truſt of the land, althougn 
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the conveyance be merely voluntary; for in 


the caſe of Lloyd v. Spillet *, where there 


was a voluntary conveyance in conſideration + 
of ten ſhillings (which conſideration was fuf- 
ficient to paſs the legal eſtate;) and the queſ- 
tion being whether there was a beneficiary 
intereſt, or reſulting truſt to the heir at law; 
Lord Hardwicke ſaid, he was bound down 
by the ſtatute of frauds and perjuries, to con- 
ſtrue nothing a reſulting truſt, but ſuch as 
come under the above-mentioned two de- 
ſcriptions. However, there certainly have 
been other caſes, where theſe kind of con- 


ſtructive truſts have been allowed of. Thus 


where there were three leſſees of a church, 
and one of them ſurrendered the old leaſe, 
and took a new one in his own name, it was 
held notwithſtanding to be a reſulting truſt 


for them all”, So it is a rule, that if a guar- 
dian, or truſtee for an infant, renews a leaſe, 


the renewed leaſe will be to the uſe of the 


infant. Bur if a guardian, or a truſtee for 
an infant, to Thom lands are deviſed, or de- 


ſcended, but the title to the lands is really in 
a third perfon ; here if the guardian or truſ- 


tee buys in the title, there can be no truſt for 
the infant; for he is as much at liberty to 
buy as any other perſon®, As a further 


proof, 
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proof, that the two caſes, put above as in- 
ſtances of reſulting truſts, are not the only 
caſes, as aſſerted by Lord Hardwicke, it has 
been held, that if a mortgagee, whoſe mort- 

gage was taken in the name of a truſtee, with 
a proper declaration of the truſts, buys in the 
equity of redemption, in the name of the 


ſame truſtee, without any declaration of the 


truſt, yet there is a good reſulting truſt to 
the mortgagee. So if a term is created to 
pay debts; after debts paid there is a truſt 
for the heir*. It is faid that there can be no 
implied truſt between a leſſor and leſſee ©; 
but between an aſſignor and aſſignee *, there 
may be ſuch implied truſt, as we have before 
ſeen. 


It has been held, that on a grant of the 
next avoidance of a church to a perſon, with- 
but his privity, there was a reſulting truſt to 
the grantor . So where a daughter releaſed 
her portion without conſideration, in order 
that her father might make a clear ſettlement 
upon his ſon, it was held that there was a 
reſulting truſt in the father"; 


It is a pretty general rule, that if a father 
buys lands in the name of his ſon, which ſon 
R "+: 
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is unprovided for at the time of the purchaſe, 
the purchaſe ſhall be accounted as an ad- 
vancement for the ſon, and not as a truſt for 
the father, though the father has been in pof- 
ſeſſion, and received the rents and profits“. 
The ſame rule holds when the grandfather 
takes lands or bonds in the name of a grand- 
child, provided the father is dead ': for then 
the grandfather is in /oco parentis. 


In theſe caſes, no parol proof can be ad- 
mitted to prove a truſt was intended ® ; nor 


can the father by a ſubſequent deed declare 
his ſon to be a truſtee" ; nor can the ſon him- 
ſelf on his ſick bed make fuch a declaration 
of truſt in favour of his father, ſo as to pre- 
vent his own wife from dower ; ſuch decla- 
ration of truſts being deemed fraudulent, and 
made to deceive purchaſers*. So if a father 
buys in the name of a younger ſon, and a 
truſtee, this is alſo an advancement, although 
a reverſion was previouſly ſettled on the 
younger ſon“. But if the younger ſon dies 
before the father, the truſtee in equity is 
bound to convey it back to the father, 


It ſeems, however, that where the ſoa is 


provided for at the time of the purchaſe, he 
ſtands 
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ſtands then merely in the ſituation of a /ra- 
ger d. So where a grandmother, during the 
life of the father, bought an annuity in the 
name of a grandchild ; the child's father gave 
a bond to the grandmother for re-payment 
of the annuity, if the child died before the 
grandmother. The grandmother received 
the income, and kept the tallies, the grand- 
child making no claim; and it was held to 
be a truſt for the grandmother *. So though 
a purchaſe in the joint names of a father and 
ſon, ſhall primd facie be deemed an advance- 
ment for the ſon *, yer the ſon ſhall not have 
his father's moiety by ſurvivorſhip, againſt a 
judgment creditor of the father *. 


As parol declaration before the ſtatute of 
frauds and perjuries might have rebutted a 
reſulting truſt to the grantor, and as reſult- 
ing truſts are ſaved by thar ſtatute, it ſeems 
that even now parol proof may be admitted 
to prevent any reſulting truſt . 


With reſpe& to reſulting truſts on deviſes, 
it is a general maxim, that where lands are 
deviſed for a particular purpoſe, what re- 
mains, after the particular purpoſe is ſatisfied, 


reſults to the heir at law of the, teſtator. 
R 2 | Thus, 
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T hus, if lands are deviſed to executors for 
payment of debts and legacies; after the 
payment of debts and legacies, the executors 


will. be truſtees, as to the ſurplus, for the heir 


at law”; though the executors have no 
legacy, and the heir at law has an expreſs 
one. So where A. deviſed lands to truſtees 
to ſell, and to diſpoſe of the money as he 
ſhould appoint, and for want of appointment 
to his four nephews; A. appointed ſeveral 
ſums to be paid to ſeveral perſons, which 
ſums did not amount to the value of the 
lands; and it was held, that the ſurplus re- 
fulted to the heir”. In another cafe, A. de- 


viſed to his wife a rent charge for thirteen 
.years, for payment. of debts; and deviſed 


lands to his wife in augmentation of her 
jointure. It was held, that the ſurplus of the 
rent charge, after the debts were paid, reſulted 
to the heir . 


So where a rent charge was deviſed to be 
fold to pay legacies to the amount of J. 800; 
but if the rent charge ſold for Y. 1000, then 
an additional legacy of J. 100 was given to 


B. and another of /. 100 was given to C.: 


it was held, in this caſe, that if the rent charge 


fold for above J. $00, and leſs than L. x000, 
the 
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the reſidue, above /. 800, would reſult to the 
heir at law, and not be divided between B. 
and C'. Upon the ſame principle was tlie 
caſe of Digby v. Legard * determined, where- 
in E. B. deviſed her real and perſonal eſtates 
to truſtees, in truſt to ſell and pay debts, and 
to pay the reſidue to five perſons, to be 
equally divided between them, ſhare and ſhare 
alike (which words in a will create a tenancy 
in common); one of the reſiduary legatees 
died in the life-time of the teſtatrix; and the 
court held, that this was a reſulting truſt (as 
to the ſhare in the real eſtate of the reſiduary 
legatee, who died in the teſtatrix's life-time) 
for the benefit of the heir at law. Upon a 
ſimilar bequeſt of a perſonal eſtate, it ſeems 
the ſhare of the legatee ſo dying would go 
according to the ſtatute of diſtributions A 
And it may be obſerved, that a deviſe of the 
reſiduum of a perſonal eſtate, to two or more 
(without adding any other words) creates a 
joint tenancy, and upon the death of one of 
the deviſees, his ſhare will furyive*. How- 
ever, in the civil law, ſuch a bequeſt would 
have been a tenancy in common“. 


The general rule, we have juſt been treat- 
ing of, that where lands are deviſed for a 
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particular purpoſe, viz. to be ſold for pay- 
ment of debts, &c. after the purpoſe is ſatiſ- 


fied, there is a reſulting truſt to the heir at 
law, admits however of ſeveral exceptions : 


for if a particular reaſon occurs, why the 
teſtator ſhould intend a beneficial intereſt to 
the deviſe, there are no precedents to war- 
rant the court to ſay, it ſhall not be a bene- 
ficial intereſt. This 1s explained by Lord 
Hardwicke s, who ſaid, if J. S. deviſed lands 
to A. to ſell them to B. ſor the particular 
advantage of B. that advantage is the only 
purpoſe to be ſerved according to the intent 
of the teſtator, and to be ſatisfied by the mere 


act of ſelling, let the money go where it 


would; and that there was no precedent of 
a reſulting truſt in ſuch a caſe. So if A. 
deviſed lands to J. S. to ſell to the beſt price 
to B. or to leaſe for three years at ſuch a fine, 
there could be no reſulting truſts to the heir 
of the teſtator. It may happen too that both 
the deviſee and the heir at law may be com- 
pletely ſhut out of any part of the beneficial 


intereſt; as ſuppoſe a devile to truſtees to ſell, 


and to diſpoſe of the money ariſing by the 
fale to ſuch uſes and for ſuch purpoſes as 
they, or the major part of them, ſhall think 
proper; the teſtator having previouſly inti- 

| muated 
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mated an intention of giving the money to 
charitable purpoſes. Here the. heir at law 
can have no reſulting truſt, for a man 
empowering others to ſell, may diſinherit 
his heir, as well as by his own actual diſpo- 
ſition ; nor can the truſtees have any bene- 
ficial intereſt, for his giving his eſtates to 
perſons, whom he names truftees to ſuch 
purpoſes as they, or the major part of them, 
ſhall judge fit, plainly ſhews he intended 
them no benefit, but only an authority“. 


We frequently find it laid down as a rule, 
that the limitation of truſts and legal eſtates 
muſt have the ſame conſtruction . This 
poſition deſerves ſome notice. *Tis true the 


ſame conſtruction muſt hold between them 


both, with reſpect to the meaſure of the limi- 
tation. Thus both of them are ſubject to the 
ſame laws for the prevention of perpetuities /. 
But with reſpect to the conſtruction of words, 
the ſame rule perhaps does not always hold; for 
though the ſame words, which would at law 
create an eſtate tail with regard to a legal 
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eſtate, will, when applied to truſts, have the 


ſame operation, provided the author of the 
cruſt does not plainly expreſs his intent to the 
contrary ; yet it is very certain, that when 
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there is a plain expreſſion, or neceſſary impli- 
cation, to rebut the legal conſtruction of the 
words of limitation, the intent ſhall explain 
and qualify ſuch limitation ; for if there be a 
deviſe of an eftate in truſt, the words of 
which deviſe, if applied to a /egal eſtate, 
would have created an eftate tail, and if there 
are any expreſſions, or neceſſary implications, 
in the deviſe, thar the teſtator only intended 
the firſt deviſee in ruſt to have an eſtate for 
life, the courts of equity will, in performance 
of the intent of the teſtator (upon an applica- 
tion from the deviſee to have a conveyance 


from the truſtees) decree an eſtate to be con- 


veyed, whereby the heirs of the body of the 
deviſce may take an eſtate by purchaſe, and 
not by imitation". However, it has been 
lately ſaid, that in both /egal and truſt eſtates, 
the intention of the teſtator is equally to be 
attended to, and it ſhall prevail againſt the 
technical import of words of limitation .— 
But this ſubject has already employed the 
pen of a very able writer. I need not add, 


that I allude to Mr. Fearne, in his Treatiſe 
on Contingent Remainders. 


Though in general it is true, that the ſame 
conſtruction holds in limiting rus as legal 
eſtates, 
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eftates, yet it has been ſaid, that if lands be 


given to a man without adding the word 
heirs (which at common law would have 
given an eſtate for life) yet if a rut be de- 
clared of that eftate, which truſt cannot be 


ſatisfied, but by ceſtuique truſt taking an 


inberitance, the fee paſſes without the word 
heirs *, 


It is regularly a maxim, that equitas fe- 
quitur legem. Therefore the ſtatute of frauds, 
which requires all deviſes of lands deviſable 
to be atteſted by three witneſſes, extends alſo 
to deviſes of truſts of lands ; fo that a deviſe of 
a truſt of lands muſt be atteſted by three wit- 
neſſes, in the ſame manner as the lands 
themſelves?. As a man, ſeiſed of copyhold 
lands ſurrendered to the uſe of his will, may 
direct the uſes of the ſurrender by a will, not 
atteſted by three witneſſes; ſo if the legal 
eſtate of the copyhold is in truſtees (by which 
means ceſtuique truſt cannot ſurrender) ſtill 
he may deviſe the truſt by a will, not atteſted 
by witneſſes 7, 


In imitation of the rules relating to legal 
eſtates, it is now fully ſettled, that there may 
be a tenancy by the curteſy of a truſt of in- 
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heritance *. But in a very particular caſs*, 
where a father deviſed lands to truſtees, in 
truſt to apply the rents and profits to the ſole 
and ſeparate uſe of his daughter during her 
life, not ſubject to the debts and controul of 
her huſband ; and alſo to permit his daughter 
by deed or writing to deviſe the lands to 
ſuch perſons as ſhe ſhould think proper: 
now here the daughter had the benefit cf a 
truſt of inheritance, and yet Lord Hardwicke 


held, that the huſband ſhould not be tenant 


of the curteſy of the truſt. We find it eſta- 
bliſhed, that there ſhall not be tenant in 
dower of a truſt*. This doctrine ſeems 


rather irreconcileable with the one juſt men- 


tioned. Indeed, Sir Joſeph Jekyll, in his 
argument in the caſe of Banks and Sutton 
made a diſtinction between a truſt of inheri- 
tance by the huſband himſelf, and a truſt 
created by another perſon; in the former 
caſe he held, that the wife ſhould not 
have dower ; but in the latter, that ſhe was 
But this diſtinction is denied 
in the caſe of the Attorney General v. Scott“. 
So that now dower is excluded from all truſt 


eſtates. 


Truſt eſtates in general are not affected by 
„% / 
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the ſtatute of limitations. Thus, a truſtee 
has been decreed to re-convey after twenty 
years poſſeſſion *, So where a truſt is created 


for payment of debts, it will not only tate a 


debt out of the ſtatute of limitations, incurred 
ſince its creation y, but will alſo revive a debt 
barred by the ſtatute before its being raiſed *, 
But it is ſaid, that a fine, and five years non- 
claim, will, in favour of a purchaſer, bar a 
truſt term, though ceſtuique truſt be an in- 
fant . So if a truſtee neglects to ſue within 
the time preſcribed by the ſtatute of limita- 
tions, ceſtuique truſt (though an infant) is 
bound by it ?. Buy the ſtatute of frauds and 
perjuries a truſt of inheritance is made afſers 
at law © : and by the expreſs proviſion of that 
ſtatute i, rruſts are made liable to debts, and 


to execution upon any judgment, ſtatute, or 


recognizance. Truſt eſtates de/cend accord- 
ing to the rules of deſcent* ; and not only a 
truſt in eſe may be aliened, but even the 
Pofiibility of a truſt may be aſſigned in equity *. 
A truſt of inheritance may be forfeited for the 
treaſon, though not for the felony of ceſtuique 
truſt s. = 


Secondly, 7. be nature of the eftate of the 
truſtee, | | | 


As 
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As the legal eſtate is veſted in the truſtee, 
it follows, that it cannot be diveſted out of 
him, unleſs it is with his concurrence, and 
his joining in a proper conveyance for that 
purpoſe, He is, therefore, in general con- 
ſidered as a mere inſtrument of conveyance. 
But his having the legal eſtate in him ren- 
ders him in ſome caſes of rather more con- 
ſequence, than a mere inſtrument of convey- 
ance, ſolely adapted for the benefit of ceſ- 
tuique truſt. For if he conveys the truſt 
lands to one for a valuable conſideration, and 
without notice of the truſt, the purchaſer will 
52 Freem. 43. not be a truſtee in his ſtead”, So, like 


Pl. 47- | 
on $9: the real owner, a truſtee may in ſome caſes 
1 245-246 ſue in his own name 1. But generally indeed 
3 7 Toth. Rep. . Toy ; 25 

abs 8 ceſtuique truſt ſhould be made a party”; 


_ though on the other hand, in ſome inſtances, 
be ſhould not bring ceſtuique truſt before 
*2 Alk. 43. the court, on pain of incurring coſts '. So 2 
truſtee of his own accord may releaſe or 
| compound a debt, if it be for the advantage 
t;P.W. 381. of the truſt eſtate *. 


Before the ſtatute of uſes, we have ſeen 
| that the eſtate of the feoffees was ſubject to 
of all the incidents to which a real ownerſhip 
| | was liable; whilſt the eſtate of ceſtuique 1/2 

Was 
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was conſidered in a mere ſecondary light. 
Hence ſprang all the juſt complaints againſt 
uſes, and their - inconveniences. After the 
introduction of #rafts, the courts of chan- 
cery knew, that if the ſame miſchiefs at- 
tended the eſtate of the truſtee as that of 
the feoffees before the ſtatute, truſts would 
not have been tolerated. They have, there- 
fore, very wiſely conſidered the truſtee as 
having the legal ownerſhip, ſo far only as 
to be beneficial to ceſtuique truſt, and not 
ſubje&t to any advantage or diſadvantage, 
which may ariſe from the truſtee perſonally, 
as having the legal eſtate, On account of 
the legal ſeiſin in the truſtee, he would at 


law ſtand in the ſame ſituation as the feoffee 


ſtood before the ſtatute of uſes. But as 
traſts were creatures of equity, thoſe courts 
have properly interfered in that reſpect. 
Therefore, if a truſtee commits felony, 
though the lands are forfeited at Jaw, yet 
ceſtuique truſt may have relief in equity ” : 
and the ſame rule, I take it, holds, if the 
_ truſtee commits treaſon“; for as the ceffuigue 


truſt forfeits his truſt for zregſon, there is 


neither equity nor reaſon, that the zruftee 
ſhould forfeit it for the ſame offence. So if 
a truſtee dies without an heir, though the 

lord 


Cart. 69, 
Hard. 167. 
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201. 
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2) Vin. ab. 157. 
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lord by eſcheat is entitled to the lands ar 


law, yet are they ſubject to the truſt in 
equity *. Likewiſe, if a truſtee deviſes all his 


 eftate, this at /aw paſſes an eſtate, of which 


he was but truſtee ; but in eguity the deviſce 
holds it, ſubje& to the ſame truſts . The 
eſtate of the truſtee is not ſubject to dower*; 
nor for the ſame reaſons is it, I apprehend, 


ſubject to curteſy, according to the opinion of 
Lord Hardwicke, in Caſeborne v. Inglis *, 


who declared the eſtate of a mortgagee in fee 
not to be ſubject to curteſy, and that with 
reſpe& to the inheritance, the e was 
certainly a truſtee for the mortgagor *. 1 
am not aware, however, of any caſe, wherein 
this point 1s expreſsly determined. So the 
eſtate of the truſtee is not ſubject in equity to 
any of his debts, judgments, or incum- 
brances ; however, it may be fo at /aw*. 
Nor is it ſubject to his bankruptcies *. Theſe 
conſtructions ariſe from a well known prin- 


ciple of equity, that no act of the truſtee 


ſhall prejudice ceſtuique truſt *. And, in- 
deed, I do not recollect any caſe, where the 


_ truſtee alone can affect the truſt eſtate by 


forfeiture, or by incumbrances. With reſpect 
to alienation, he can only injure ceſtuique 


truſt in the above inſtance, viz. by convey- 
ing, 


( 5s 1] - 
ing, when in poſſeſſion, for a valuable con- 
ſideration, and without notice ; and even then 
ceſtuique truſt may compel him to make ſa- 
tisfaction , though ſuch ſatisfaction, it is ſaid, 
can only be taken out of his per/onal eſtate *. 
So if a truſtee conveys to one, who has 10 
notice of the truſt, and the. grantee levies a 
fine, and five years paſs, and afterwards the 
truſtee purchaſes the ſame lands again for a 
bona fide conſideration : ſtill he ſhall be a 
truſtee, as he was before, though his grantee 
was not?. Or if a truſtee conveys to one 
for a valuable conſideration, who has notice, 
and the grantee levies a fine, yet ceſtuique 
truſt is not bound to enter within the five 


years . 


As the truſtee cannot but in one inſtance 
injure the eſtate of ceſtuique truſt by aliena- 
tion, ſo neither can he change the nature of 
the truſt eſtate by turning money into land, 
or land into money, or a leaſe for years into 
a freehold '. But if a guardian for an infant 

renews a leaſe for three lives, this renewed 
| leaſe is a new acquiſition, and ſhall go to the 
heirs of the father, though previous to the 
tenewal it went to the heirs exparte maternd *, 
So too as the truſtee cannot prejudice ceſ- 
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tuique truſt, by doing what he might not 
lawfully do, ſo he cannot hurt him by omitting 
to do what it was his office to perform“. 
And it is generally true, that truſtees, in the 
compoſition of debts, and buying in of ins 
cumbrances, for leſs money than is due, ſhall 
not benefit themſelves, but the truſt eſtate”, 
But, on the contrary, if they compound, or 
releaſe a debt or incumbrance, which does 
not benefit the truſt eſtate, they muſt anſwer 
for it ®, However, it is ſaid, that if a truſtee 
for money places it out in the funds, of 
other ſecurity, whereby he gains conſider- 
ably, he ſhall have the whole benefit thereof 
to himſelf; becauſe if he had loſt, he would 
have borne the whole loſs ». But if the truſtee 
had been inſolvent at the time of placing out 
the money, then ceſtuique truſt woyld have 
had the whole benefit, becauſe he muſt have 
ſuſtained the whole loſs. | 


The courts of equity look upon truſts as 
honorary, and as a burden upon the honor and 
conſcience of the perſon intruſted, and not un- 
dertaken upon mercenary motives : there- 
fore they have always held a ſtrict hand upon 
truſtees, when they have made any extraor- 


dinary * with ceſtuique truſt for an 
„ 


\ 


QC 971) 

extra allowance beyond the terms of the 
truſt . But if a truſtee comes in a fair and 
open manner, and tells ceſtuique truſt, that 
he will not act in ſuch a troubleſome and 
burthenſome office without farther compen- 
ſation given by ceſtuique truſt; over and 
above the terms of the truſt, and ſuch farther 
compenſation is contracted for between them, 
this contract perhaps would not be ſet aſide, 
though there is no precedent, wherein fuch 
a bargain has been confirmed . Upon this 
principle Lord Chancellor Talbot faid *, it 
was an eſtabliſhed rule, that a truſtee ſhould 
have no allowance for his care and trouble 
in the management of the truſt; for if on 
thoſe pretences allowances were to be made, 
the truſt eſtate might be loaded, and render- 
ed of little value. Beſides great difficulty 
might attend in ſettling and adjuſting the 
quantum of ſuch allowance, eſpecially as one 
man's time may be more valuable than that 
of another: and in this reſpect it can be no 
hardſhip upon any truſtee; for it is at his 
option either to accept or refuſe of the truſt. 
But though a truſtee is not himſelf allowed 
for his trouble, yet it ſeems, that if he 
employs a bailiff to manage the truſt eſtate, 
he muſt be allowed for the employment of, 
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and payment to the bailiff. So a truſtee is 


generally allowed his neceſſary charges and 


expences laid out in the management of the 
truſt eſtate*. . 


In Palmer v. Jones“, it is "ſaid, that a 
truſtee ſhould not be charged for imaginary 
value, or more than he had actually received; 
that very ſupine negligence might indeed 
in ſome caſes charge a truſtee with more 
than he had received. So if a truſtee re- 
ceives money on account of ceſtuique truſt, 
an infant, and the truſtee is robbed of this 
money, together with ſome of his own, he 
ſhall not be charged for the ſtolen money“. 
It has alſo been held, that where there are two 
or more truſtees, each of them ſhall be charged 
with no more than what each actually re- 
ceived, though all of them joined in a receipt 
for the whole. But if there is fraud proved 
in the truſtee, who permited his companion 
to receive the whole, then the former may 
be charged, though he received nothing *. 


Though truſtees are not allowed any thing 


for their trouble and care in the manage- 


ment of the truſt eſtate, yet it is but reaſon- 


able and juſt, that they ſhould be allowed all 
x ſuch 


„ 
ſuch coſts, damages, and expences, as may be 
incurred in the execution of the truſt, and 
diſcharge of their office ; provided there be 
no miſmanagement, or breach of truſt *. 
Therefore Lord King ſaid*, it was a rule, that 
a truſtee ought to be ſaved harmleſs by ceſ- 
tuique truſt, as to all damages, relating to 


the truſt. Thus, where a truſtee has honeſt- 


ly and fairly, without any poſſibility of being 
a gainer, laid down money, by which the 
ceſtuique truſt was diſcharged from being 
liable to pay a greater ſum, the truſtee ought 
to be repaid: even if the truſtee errs in the 
management of the truſt, and is guilty of a 
breach of truſt, yet if he goes out of the 
truſt with the approbation of ceſtuique truſt, 
the breach of truſt ought rather to fall upon 
the eſtate of ceſtuique truſt *; for the courts 
are ever anxious to deliver the truſtee from 
any miſapplication of the truſt money. If a 
truſtee is ſued on account of the truſt eſtate, 
his coſts ſhall be allowed him ©. So in the 


application of the truſt money, the truſtee 


is generally only anſwerable for fraud, or 
' groſs neglect, which indeed is reckoned equal 
to fraud, Therefore if a truſtee, with the 
conſent of all the parties intereſted, lets the 
truſt money remain in the hands of A. who 
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becomes inſolvent, the truſtee is not anſwer- 
able *. If a truſtee pays money into a ban- 
ker's hands, who, at the time of paying it, is 
in credit, but afterwards fails, the truſtee is 
not accountable *. So if a truſtee is em- 
powered to raiſe, and pay portions at 21 or 
marriage, with maintenance in the mean 
time, not exceeding the intereſt of the por- 
tions, he may pay part of the portion in 
placing out one of the children, as appren- 
tice; and though the child dies before 21 or 
marriage, and on that event the portion is 
limited over, yet he ſhall be allowed it*. 


But if the truſtee is negligent, or impru- 


dent, in the application of the truſt money, 


then he muſt anſwer for it; therefore if 
there be a truſtee to pay a portion at a cer- 
tain time, and until that time to pay main- 
tenance money, and he pays maintenance 
money exceeding the intereſt of the portion, he 
will not be allowed what he ſo paid above the 
intereſt . pon the ſame reaſon, if a truſtee 
for payment of children's portions pays one of 
them his full ſhare, and then the truſt eſtate 
decays, he will not be allowed ſuch payment“. 
Truſtees are not only anſwerable for what 
they themſelves do, but for the acts of their 

agents, 


( 268. } 


agents. But if there be a deviſe to truſ- 
tees with a power given them to appoint 
agents to manage the lands, and they ap- 
point one, who is then ſolvent, they ſhall 
not anſwer for him, though he afterwards 
proves inſolvent; but it is otherwiſe, if he 
were inſolvent at the time of nomination k 


When truſtees are appointed to preſerve 
contingent remainders, if they join in any 
conveyance in order to deſtroy the remain- 
ders, this ſhall in general be deemed a breach 
of truſt ', whether the ſettlement be volun- 
tary, or not”, In ſome caſes, however, the 
courts have decreed them to make convey- 
ances in order to defeat the contingent 
eſtates”; but then theſe have been very 
particular caſes: it would therefore be al- 
ways prudent in truſtees to receive the di- 
rections of the court, before they agree to 
deſtroy thoſe eſtates, which they were intend- 
ed to preſerve. | 


Whenever ceſtuique truſt is entitled to an 
eſtate tail, then upon the requeſt of ceſtuique 
truſt, the truſtee ought to join in barring 
the tail; and it will be no breach of truſt in 
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( 
him to join in barring the entail. For his 
joining in barring the entail is nothing more 
than what he was compellable to do; though 
indeed ceſtuique truſt alone might have bar- 
red it in equity. : 


It is now ſaid to be a conſtant rule? in 
chancery, that if lands are veſted in truſtees 
to the uſe of one, and the heirs of his body, 
with remainder over, that the truſtees are not 
ro convey a fee but an eſtate tail ; though the 
tenant in tail will have jt in his power to bar 
the entail as ſoon as it 1s conveyed to 
him. So if a ſum of money be articled to 
be laid out in land, and the lands to be ſettled 
in tail, the ſettlement ſhall be made accord- 
ingly, and not the money paid to the party. 


But this caſe would be otherwiſe, if the re- 


422P, W. 171. 


73 Atk, 447. 


mainder in fee had been limited to the te- 
nant in tail, for then it ſeems that the money 
ſhall be given to the tenant in tail; becauſe 
he may bar the limitation by a fine, which 
may be levied in vacation time, as well 
as in term 2. So where money is directed to 
be laid out in the purchaſe of lands, to the 
uſe of A. and his heirs, A. will be entitled to 
the money in equity inſtead of the lands 

It 
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It is an eſtabliſhed doctrine in chancery, 
that in caſe of articles entered into before mar- 
riage to ſettle land to one, and the heirs of 
his body, and a ſettlement is made accordingly 
after marriage, chancery will rectify it, and 
direct it to be made in ſtrict ſettlement, viz. 
to the firſt, and other ſons of the marriage *. 
But if both articles and ſettlement are made 
previous to the marriage, then the articles 
ſhall not controul the ſettlement *, unleſs the 
ſettlement ſhall be made in purſuance of the 
articles; in which caſe chancery will direct it 
according to the intent of the articles. But 
it muſt be obſerved, that chancery will not 
direct articles as above to be carried into ex- 
ecution, by making a ſettlement to the firſt, 
and other {ons as againſt purchaſers, but only 
between the parties, and their reprefenta- 
tives v. This rule reſpecting articles gene- 
rally holds with regard to executory truſts on 
deviſes; therefore the chancery will com- 
monly give the ſame directions in the caſe of 
a truſt directed by a will to be carried into 
execution, as it does in the caſe of a ſettle- 
ment made in purſuance of marriage articles; 
that is, if in caſe of a deviſe of a truſt execu- 
| tory, or of ſo much money to be laid out in 
| 84 land, 
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land, and ſettled upon one, and the heirs 
of his body, there is ſome clauſe in the 
will, which induces the court to believe, 
that the teſtator only intended the deviſee to 
take an eſtate for life, and the heirs of his 


body to take as purchaſers, and not by decent, 


K 2 Atk. 570 to 


1 Eq. ab. 185. 
pl. 30. 


y Vide Dougl. 
Rep. 327. alſo 
note 1. 

2 P. W. 478. 


it will direct the money to be laid out, and 
ſettled according to ſuch apparent intention *. 
Indeed it ſeems now to be the opinion of 
ſome, that the intention in a will, with re- 
ſpe& to making the heirs of the body, words 
of purchaſe, inſtead of limitation, holds equal- 
ly in caſes of a deviſe of a truſt executed, or 
legal eſtate, as it does in deviſes of truſts ex- 
ecutory?, 8 | 


Thirdly, The nature of the eftate of ceſtuique 
mn. | 
We have already ſeen in a great meaſure 


the nature of the eſtate of ceſtuique truſt, by 
conſidering the nature of truſt eſtates in ge- 


neral. It remains now to ſhew the power, 
which ceſtuique truſt has over the eſtate, with 


reſpect to alienation, 


In the caſe of Packer and Wyndham it is 
| ſaid, 


(9-2 
{aid, that every diſpoſition of ceſtuique truſt 
is binding upon the truſtee, not only in equity, 


but at law *. But however the diſpoſition of = Cha, prec. 415. 


ceſtuique truſt may be binding upon the truſ- 
tee in equity, (as it certainly is) yet a ruſt, 
as we have already ſeen, is not alienable by 
the rules of the common law *. So ceſtuique 
truſt may alien the poſſibility of a truſt; 

which alienation will be binding in equity, 
though not at law *, 


Itis a rule, that any legal conveyance, or 
aſſurance by ce/tuigue truſt ſhall have the 
ſame effect, and operation upon the truſt 
eſtate in equity, as it would have had upon a 
legal eſtate at law, Therefore if a ceſtuique 
truſt in tail ſuffers a common recovery, or if 
he levies a fine (ſuppoſing the remainder in 
fee to be limited to himſelf) he will com- 
pletely bar the entail in equity*. This con- 
ſtruction upon the recovery and fine of ceſ- 
tuique truſt in tail proceeds entirely from 
equity ; for a truſt is not entailable at law 
within the ſtatute de donis ; and as ceſtuique 
truſt has only an equitable title, he cannot 
poſſeſs thoſe legal qualifications, which are re- 

quired 1n ſuffering a recovery, or levying a 
fine 
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fine af law. But in equity a truſt is en- 
tailable, and ceſtuique truſt may ſuffer an 
equitable recovery, or levy a fine. Indeed a 
ceſtuique truſt in tail has the advantage of a 
tenant in tail of a legal eſtate: for if the 
truſtees join with the ceſtuique truſt, they 
2 Vern. 344 may bar the entail by a feoffment*. So too 
it has been ſaid, that a common bargain and 
ſale by ceſtuique truſt is ſufficient to bar the 
* entail s. But that opinion has been contra- 
hz Vern. 552. dicted', and at any rate is liable to objec- 
1 P. W. 91. tions. With reſpect to an entail of a truſt 
of copyhold lands, where there is no parti- 
cular cuſtom of the minor to bar the entail 
of the legal eſtate tail, it ſeems, that a devy/e, 
or ſurrender, is ſufficient to bar the entail of 

* 2 Vern. 283. the truſt . 


As it is a maxim that no conveyance by 
| ceſtuique truſt can work a forfeiture of the 
: — cri legal eſtate of the truſtee ', it has been held, 

that a fine, or other alienation by ceſtuique 

_ truſt for life, does not work a forfeiture of 

— hack his life eſtate”, But we have already had 
occaſion to diſcuſs this ſubject. 
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' Theſe few obſervations on the nature of 
| truſts 
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ä 
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truſts will, I hope, be ſufficient to give an 


idea of the manner in which they affect con- 
veyances at this day. I ſhall conclude there- 
fore by citing a rule of equity (which indeed 
has been before explained) that in every 
caſe, the truſtee muſt make good his truſt in 
equity; and it is ſaid to be the opinion of 
Lord Hobart, that an action might be had 
againſt the truſtee at the common law for 
breach of truſt ®; but this opinion ſeems in- 
conſiſtent with the idea of truſts, and 1s con- 
tradicted directly by Lord Hardwick *, who 
thus expreſſes himſelf: © A truſt is where 
« there is ſuch a confidence between the par- 
« ties, that no action at law will lie; but is 
« merely a caſe for the conſideration of this 
« court,” meaning the court of Equity. 


FEOF F- 


Eq. ab. 384. 


o 2 Atk. 612. 


- ——— — 1 
— 
Y Morn wp 
2 —— 


2 Perk. 533. 
2 Roll. ab. 781. 


b 1 Co. 24. a. 


2 Roll. 787, 788. 


Shep. T's 49 6, 


© Ander. 37. 


Dyer, 147. a, 
2 Co. 76. a. 


FEOFFMENTS. 


ITE preceding account of uſes has al- 

1 moſt rendered any further enquiry un- 
neceſſary, as to their particular operation upon 
the conveyance by feoffment. I ſhall only 
obſerve in this place, that in order to form 
a legal eſtate by this, or any other aſſurance, 
the uſe cannot exiſt ſeparate from the perſon, 
who is intended to have that legal eſtate. 
Therefore if a feoffment is made to one in 
fee, without any conſideration, or declaration 
of the uſe, the uſe will reſult to the feoffor *; 
but if any conſideration (however inſignifi- 
cant) or expreſs declaration appears, then the 
uſe according to the conſideration * will go 
to the feoffee, or follow the direction of the 
declaration ©, It is ſaid, that if a feoffment is 
made without conſideration or declaration of 
the uſe to effectuate a particular intent, then 


the feoffee will be in in courſe of poſſeſſion, 


and not by way of uſe; and that after the 


intent is performed, the uſe will ariſe from 
| the 


„ 
the feoffor by operation of law *. But the * _—_ 
whole of this has been explained before. It ſupra 16, 17. 
is worthy of notice, that though upon a feoff- 
ment in fee without conſideration, or decla- 
ration of the uſe, the uſe will reſult, and the 
ſeoffor be in of his old uſe, yet if the feoffment 
gives a larger eſtate than the feoffor lawful- 
ly poſſeſſed, and the uſe is upon ſuch feoff- 
ment executed in the fzoffor, the uſe will not 
be executed in him according to the /imits of 
his eſtate before the feoffment, but according 
to the extent of the ſeiſin, which the feoff- 
ment acquired. Therefore, if a feoffment is 
made by tenant for life, &c. to one in fee, 
and the uſe in fee is declared to the feoffor, 
it will be executed in him, according to the 
extent of the tortious ſeiſin of the feoffee. 
For a uſe may be limited to ariſe out of a 
tortious as well as a lawful ſeiſin*®. So the * Co. Line 
uſe may reſult to the feoffor in a greater 
eſtate, than he had in the land, like the caſe 
of a recovery, or fine by tenant in tail with- 
out any declaration of the uſe; in which caſe 


| - f - fg Co. 3 b, 
. 9 
the uſe reſults in fee 2 Roll, ab, 789. 


Having premiſed thus far, I ſhall endea- 
your to give a ſhort account of the nature 
and particular operation of this conveyance 

in 
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in transferring lands; I muſt therefore make 
a digreſſion from the ſubject of uſes, and 
conſider feoffments as deriving their pecu- 
lar force from the common law. In doing 
this, we muſt make uſes a kind of ſeconda- 
ry conſideration. 


As feoffments are the moſt ſimple, ſo are 

they the moſt ancient ſpecies of conveyance. 

For the original method of acquiring proper- 

ty in lands was by occupancy; and the firſt 

mode of transferring it from one man to an- 

bother, was by the public and ſolemn delivery 

over of the poſſeſſion. Upon this account 

ko, Litt. 9b. Lord Coke“ gives us an example of a con- 
veyance at a very early period indeed, where- 

in the very operative word give, as in feoff- 

ments with us, was uſed. The conveyance 

he alludes to was that made by Ephron to 

| Abraham, when he gave him the field of 
TGen.23-111 Machpelab. So when the kinſman of Eli- 
melech gave unto Boas the parcel of land 
which was Elimelech's, he took off his ſhoe, 
and gave it unto Boas in name of ſeiſin of the 
land (aftercthe manner of Iſrael) in the pre- 
| ſence, and with the teſtimony of many wit- 
=— 4: 7B. nefſes ©, This mode of conveyance by actual 
delivery of the lands, muſt have been very 

N early 


( 7 

early known among us. But it derived its 
preſent name of feoffiment in conſequence of 
che introduction of the feudal ſyſtem in 
England; for it is the donatio feud; according 
to its preſent acceptation with us. At what 
period, however, whether before or after the 
Norman conqueſt, we are to date the eſta- 
bliſhment of the feudal tenures in this coun- 
try, has been a point ſo much diſputed, that 
it is impoſſible to form a decided opinion 
concerning that circumſtance without differ- 
ing from ſome of the moſt reſpectable autho- 
rities. I ſhall only obſerve, that Saltern 
imagines, that feoffments were in practice 
even before the Norman conqueſt ”. It is 
worthy of the reader's notice, that the term 
feodum, or feof, is not only applied to lands, 
and in corporeal hereditaments, but alſo to 
mere perſonal inheritances. Thus, in a con- 
vention made between Henry the Firſt, and 
Robert Earl of Flanders, dated at Dover 
the 16. of the calends of June 1101, where- 

in, the Earl engages to aſſiſt Henry, ad tenen- 
dum et defendendum regnum Angliæ, contra omnes 
Homines, qui vivere et mori poſſint, and the King 


i Co. Litt. 9 * a> 


m Salt, 
Brit. 
cap. 8. 


of England on his part, engages to pay the 


Earl uncquoque anno 400 marcas argenti IN 


FEODO, 


de Ant. 
Legibus, 


m1] 
I 22 1 robo. However, when we ſpeak of a 
| feoffinent, we muſt underſtand the word as ap- 
| plying to a conveyance of lands only. For 
| | | Britton on this head tells us, that Don eſt 
| un noſme general, plus que reſt feoffment ; 
car Don eſt generale a toutes choſes moebles, 
= e.t nient moebles, et feoffinent eſt riens farſque 
| "+> 5 de ſoil *,” 
A feoffment may be defined to be a con- 
veyance of corporeal hereditaments to ano- 
1 ther, by delivering of the poſſeſſion, upon or 
| within a view of the hereditaments ſo con- 
= 22 comm: 310. veyed . This ceremony, uſed in ſuch act of 
| Co. Lit. 271. b. delivery, is in our. law called Livery and 
1 | Seiſin. | 


The conveyance by feoffment was introduced 
when men were ſcarcely acquainted with the 
uſe of letters; it was neceſſary therefore that it 

| ſhould be on the land or near the land, in order 

that the tenants of the manor might. be wit- 

neſſes thereto, who in thoſe days determined in 

the Lord's court all controverſies relating to 

*2 Ba. ab. 43. ſuch tranſlation % After the conqueſt, char- 
ters of feoffment began to be in uſe ; at firſt, 

however, they were drawn up in no regular 

| form; 


my — 229. ACT __ 
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form; nor was there any uniformity in the 
ſtyle, till the reign of Edward 1ſt”; Still 
the charter of feoffment was by no means 
a neceſſary part of the conveyance*: though 
we may naturally conclude, that men found 
by experience, that it was the moſt ſure way 
to authenticate; and ſecure the fitles to their 
property. At all times too, a livery of ſeiſin 
made in purſuance of a charter, was leſs 
liable to diſputes concerning its validity, than 
that made on a gift, or demiſe without a 
deed. The conveyance of feoffmeht in 
writing ſerved, as Bratton obſerves, * ad per- 
ßetuam memoriam, propter brevem hominum vi- 
tam, et ut facilius probari paſſit donatio. The 
legiſlature has, however, rendered a charter 
of feoffment equally as neceſſary as livery of 
ſeiſin. For now there can be no convey- 
ance of lands, or hereditaments, for more 
than three years, without writing. 


To every feoffment, whether made to 
create an eſtate in fee ſimple, fee tail, or for 
a man's own, or for another's life, livery of 


r Butl. note 1. 


Co, Litt. 271. b. 


5% Ba, ab. 483. 


t Bract. lib. 2. 
fol. 33. b. 


29 Car. 2. c. 3. 


ſeiſin is indiſpefiſably neceſſary “: and it pro-  Shep. T. 2068 


perly denotes the willingneſs of the feoffor to 
part with, and the feoffee to receive, the 
T eſtate, 


. 
. 1 > 
” 
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Weft. Symb, 
part 1. 1.251. 


L. 2 Com. 315. 


29 Co. 138. a. 


2 2 Roll. ab. 7, 
pl. 10, 


6 Co. 26. h. 


Co. 1 37 b. 
ed, Cro. 
Jac. 80. pl. 2. 
contra. 
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eſtate, whereof the feoffment is made *. This 
livery of ſeiſin is divided into livery in deed, 
or livery within view, or in law, 


Livery in deed is performed by the feoffor's 
coming upon the land (all other perſons be- 
ing out of the ground) and delivering to the 
feoffee a clod, branch, or turf, there growing, 
&© In name of ſeiſin of all the lands and tene- 
ments contained in this deed ” :”” or livery in 
deed may be given by the feoffor's deliver- 
ing the charter upon. the land, in the name 
of livery of ſeiſin of all the lands compriſed 
in the deed*; or by words only, without 
any act of delivery, as if the feoffor, being 
upon the land, ſays to the feoffee, © I am 
content that you ſhould enjoy theſe lands ac- 
cording to this deed . But in all caſes, 
where the delivery of the charter is to ſerve 
as livery of ſeiſin, it is neceſſary, that the 
charter ſhould be delivered in the name of - 


Co. Litt. 48. a. ſeiſin, &c. &c. for otherwiſe it will ſerve 


as a delivery to perfect the deed, and not as 
livery of ſeiſin. If the livery of ſeiſin be of a 
houſe, ' the feoffor muſt take the ring or 


latch of the door (the houſe being quite 


empty) and deliver it in the form above men- 
tioned; and then the feoffee muſt enter alone, 


& ſhut 
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ſhut the door, then open it, and let in the 
others . | 


In all caſes of livery of ſeiſin by deed, a 
man may either give or receive it by at- 
torney *. The power to give and receive the 
livery muſt be by deed, in order that it may 
appear, whether it be purſuant to the au- 
thority ©. If the deed of feoffment be a deed 
poll, the letter of attorney may be contained 
in ſuch deed: but with reſpect to a deed in- 
dented the caſe is different.. The power of 
attorney muſt be executed both in the life- 
time of the feoffor, and the feoffee 5, It is 
ſaid, that when the king made a feoffment, 
he uſed to iſſue his writ to impower his 
ſheriff or other perſon to deliver ſeiſin: in 
time other great men did the ſame; and this 
circumſtance gave riſe to powers of attor- 
ney . The livery within view, or in law, is 
when the feoffor is not actually on the land, 
or in the houſe, but being in ſight of it 
ſays to the feoffeeb, «J give you yonder 
houſe, enter and take poſſeſſion ;” or by deli- 
vering a charter of feoffment within view 
ſays, “ I will that you have the lands that 
you ſee there, which are compriſed in this 
deed .“ There is this inconvenience attend- 

1 2 8 


ing 


© 2 Comm. 37g. 
Co. Litt. 48. as 


d Co. Litt. 52. As 
2 Roll. ab. & 


© 2 Roll. ab. 8. 
Pl. 4, 5. 


Co. Litt. 52. b. 
Sed. cont. Cro. 
Eliz. 905. 

2 Roll. ab. 8. 
pl. 12. 


8 Co. Litt. 52. b. 


k But]. note 1, 
Co. Litt. 27. b. 
See further as 
to livery of 
ſein by attor- 
ney, Co. Litt. 
52. b. note 2. 
Com. Dig. feoff. 
B. 3. 
Ea. ab. feoff. E. 
h Pollexf. 47. 

2 Ba. ab. 485. 


i 2 Roll. ab 7. 


K Co. Litt. 
266. b. 


1 Co. Litt. 48. b. 


m 2 Roll. ab. 3. 
Co. Litt. 48. b. 


. B Co.Litt, 52. b. 
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ing this mode of livery, viz. no freehold can 
be veſted before an actual entry made by the 
feoffee x. Therefore, in caſe of the death of 
either the feoffor or feoffee before the entry, 
the livery is void. It may poſſibly happen, 
that the feoffee is prevented from making 
an actual entry by bodily fear; yet ſtil] he may 
make his claim, as near to the land as he dares 
venture, which will be ſufficient to veſt the 
poſſeſſion in him, and render the livery com- 
plete”. It muſt be obſerved, that no livery 
within view can be made or received by 


attorney“. 


If a conveyance or feoffment is made of 


ſeveral villages in one county, and ſeiſin is 


0 Litt. ſ . 418. 
2 Roll. ab. 11. 
Perk. ſ. 226. 


P 2 Roll. ab. 11. 
pl. 2. 
Perk. f. 227. 


4 Co. Litt. 48. b. 
2 Ba. ab. 480. 


r Perk, ſ. 227. 


given of parcels of the land in one town, 
in the name of all the lands in that town, 
and in other towns, all the lands of the feof- 
for in that county will paſs *. But if a feoff= 
ment is made of lands in different counties, 
livery muſt be made in each of the counties“. 
However, with reſpect to livery within view, 
it may be made of lands lying in different 
counties v. So too if livery is made in the 
name of the whole of a manor which ex- 
tends to two counties, livery in one county is 
ſufficient .. Where lands are let out on 

leaſe 


1 


leaſe (though in the ſame county) as many 

liveries ſhould be made as there are tenants ; 

for no livery can be made without the con- 

ſent of the tenant; and the conſent of one 

tenant is not the conſent of the whole. 2 a. b. 

| 2 Com. 316. 

This ceremony of livery was firſt inſtituted, 

that the pares of the county might, upon any 

diſpute concerning the freehold, be able to 

judge in whom the right was. Hence no 2 Ba, ab. 486. 

eſtate of freehold can be made to commence 

in futuro by feoffment and livery immediately 

given thereon”, But on the creation of a 4 

freehold remainder, where there is a preced- 2 Vent. 204 

ing eſtate for years, as a leaſe for three years 

to A. remainder in fee to B. here if livery of 

ſeiſin, which muſt be in deed, is made to A. 

the freehold is immediately created, and veſted 

in B. during the continuance of A.'s term“. *2 Comm. 166, 

For this is an eſtate, though to be enjoyed vide ſupra. 

in futuro, yet commencing in pręſenti. But | 

there would be no notoriety or evidence, if 

after livery made the freehold ſtill remained 

in the feoffor *; as where A. enefoffs B. in fee, = 2 Roll. ab. 7. 

his eſtate to commence ſeven years from that — 

time, or after the feoffor's death. In ſuch | 

caſe the inveſtiture would rather create than 


prevent, uncertainty. 


FI It 


' 


1255 1 Co. Litt.2 17. a. 


Lit. ſ. 350. 


2 Co. Litt. 
217+ b. 


Co. Litt. 48. b. 
2 Roll. ab. 3. 4. 


Dyer 33. a. b. 
Cro. Eliz. 322. 


Dyer 18. a. by 


b Vide the | 
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2 Co. 31. b. 
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If livery is made to a leſſee for years, 
remainder to the right heirs of B. this livery 


is void, becauſe nemo eſt heres viventis ? ; and 


becauſe it is a rule, that no contingent re- 
mainder can be ſupported without a preced- 
ing eſtate of freehold: to ſupport it. But if 


A. leaſes to B. for years, on condition if B. 


pays him a certain ſum on ſuch a day, then 
B. to have the fee ſimple, upon livery of 
ſeiſin to B. the freehold paſſes to him *. 
But if B. had an eſtate for fe, with a like 
condition, the livery would not have carried 
the inheritance, till the condition was per- 


formed*®, 


As the deſign of livery is to denote the 


change of poſſeſſion, it muſt follow, that 


the poſſeſſion, which is delivered, ſhould be 
yacant, Therefore, it is generally true, that 
every feoffor ſhould have a#ual poſſeſſionꝰ: 
and where a man has let his lands out on 
leaſe, or has them extended on a ſtatute 
merchant, &c. he cannot, whilſt the leſſee or 
conuſee is in poſſeſſion, make a valid feoff- 
ment, and livery of them *, But this muſt 


be underſtood where they are averſe to ſuch 


feoffment and livery; for where they conſent 
to it it is clearly good ©, But in ſpeaking of 
| IT leſſees 
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leſſees for years, tenant at will and at ſuffer- 
ance are not included; for their conſent is 
by no means neceſfary *, Though the feot- 


yet if he can obtain a clear and actual poſ- 
ſeſſion (though they diſſent) the livery is 
valid: and it is immaterial, whether ſuch poſ- 
ſeſſion be gained by the leſſee's own ablence *, 
or by his ouſter by the feoffor *. Yet in thoſe 
caſes of ouſter, and abſence of the leſſee, 
the poſſeſſion of any part of the lands by the 
wife, children, or ſervants of the leſſee, has 
been deemed ſufficient to avoid the livery, 
And as the ſervant is ſuppoſed to act for the 
benefit of his maſter, even his permiſſion 
will not make good the livery *, though, in- 
deed, the ſubſequent conſent of the maſter 
will!. As the cattle or other animals of the 
lefſee continue not in the lands, animo po, 
fedendi, as a ſervant ought to do for the benefit 
of his maſter, they cannot fill the poſſeſſion, 
ſo as to prevent the livery *. 


A charter of feoffment was found particu- 
larly uſeful, in pointing out the certainty of 
the limitation of the eſtate intended to be 
conveyed by the feoffment and livery, whe- 
ther that eſtate was in fee, in tail, or for life: 

> for 


plied conſent, 


| for's lands are out upon leaſe and extended, 


Vide 
2 Roll. ab. 5. 


4 2 Roll. ab. 4. 
Dyer 18. b. 


© Dyer 363. 2. 
2 Roll. ab. 4. 


f Moor, gl. 
pl. 226. 


8 Ca. Litt. 48. b. 
2 Roll, ab, . 
Dyer 18. mY 
Bro. feoff. 66, 


h 2 Roll. ab. 5. 


i Ibid. 
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for parol limitations, at the time the livery 


IcC&o. Litt. 2 22. b. 


m Co. Litt. 48. 5 
$22: b. 331. a. 


was made, muſt ever have been liable to ob- 
jections and diſputes. Yet it has been held, 
that a parol limitation in making the livery 
would alter and corre& the limitation made 
in the charter of feoffment. Thus, if the 
charter was made in fee,” and the feoffor de- 
livered ſeiſin for life, the feoffee could hold 
but for life', But at the ſame time, as the 
livery was indorſed, as it always ſhould be, 
it prevented any uncertainty. However, in 
this caſe, if the livery was made for life, 
ſecundum formam chartæ, the feoffor would 
nevertheleſs have had the fee, becauſe the 


' livery then had a reference to the deed, 


which limited the eſtate in fee *, 


Theſe remarks, it is hoped, will afford a 
ſufficient knowledge of the general rules re- 
lating: to livery of ſeiſin. For, according to 
the preſent diſuſe of this conveyance by 
feoffment, there are very few other caſes to 
be found on this ſubject of any real ule, 
Thoſe, however, who wiſh to ſearch more 
minutely into this learning, are referred to 
the authors cited below *, 


Vin. ab. tit, feoff. 2 Ba. ak feoff. 2 Roll. ab. feoff. 
Com. Dig. feoff. Weſt. __ pl. 1. ſ. 235 to 264 


Shep. T. 199 to 27 This 
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This mode of conveyance by feoffment is 
certainly now very rarely reſorted to. Upon 
this account a more thorough inveſtigation 
in the foregoing pages, of the manner of giv- 
ing and receiving livery and ſeiſin, has been 
thought unneceſſary, Still, however, it is 
not an o&/olete conveyance ; for in ſome caſes 
no other aſſurance can at all, or at leaſt fo 
well, effectuate the purpoſe for which it is 
intended. The operation of this conveyance 
then by feoffment in thoſe particular inſtances 
will be the ſubject of our inquiries. Sir 
William Blackſtone, I muſt obſerve, com- 
plains of the want of notoriety in all of our 
modern ſpecies of conveyances, and laments 
the diſuſe of public inveſtitures. This is the 
general remark of almoſt all of our law wri- 
ters . But perhaps the inconveniences arifing 
from the preſent manner of conveying pro- 
perty are not more prejudicial to the com- 
munity at large, than the antient one of con- 
veying by feoffment and livery of ſeiſin; 
eſpecially if we conſider the many and nice 
laws relating to livery of ſeiſin, the omiſſion 
of any, in the making of which, might vitiate 
a deed, or at leaft it might drive the parties 
into a court of equity for relief. But in the 
conveyance by leaſe and releaſe, bargain 
and 


o VideHil. note. 
Shep. T. 217. 


13 Will. 248. 
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and ſale, and covenant to ſtand ſeiſed, all the 
niceties required in making livery of ſeiſin 
are avoided. Though indeed theſe latter 
conveyances are of a more clandeſtine na- 
ture than feoffments, yet in many reſpects 
they are much more uſeful and convenient, 
not only to the parties themſelves, but to 
practitioners. If, for inſtance, a charter of 
feoffment is ſigned, ſealed, and delivered, 
ſtill it is not perfected till livery of ſeiſin is 
made; and poſſibly, if the lands are at a great 
diſtance, or the attorney to deliver ſeiſin is 
idle, the feoffor or feoffee may die before 
hvery of ſeiſin is made, in which caſe the 
deed is utterly void. But in theſe convey- 
| ances to uſes, the uſe is executed in the 
grantee by the veſting of the uſe, without 
the trouble of an actual entry by the grantor 
or grantee. 


It may not be improper here to notice 
the operation of a feoffment in barring con- 
tingent remainders. This quality, though 
annexed to a fine and recovery, is not af- 
fixed either to a bargain and fale, leaſe and 
releaſe, or a grant. In Archer's caſe”, 
where lands were devifed to A. for life, and 
to the next heir male of A. and the heirs 

male 


( 283 ) 
male of the body, of ſuch next heir male 
(which limitation was deemed a contingent 
remainder to the ſon of A.) it was held, that 
the feoffment of A. deſtroyed the contingent 
remainder to his next heir male. So too if 
there be a tenant for life, remainder to the 
right heirs of J. S. and the tenant for life 
makes a feoffment during the life of J. S. here 
the particular eſtate for life is determined, 
and the contingent remainder to the heirs of 
J. S. deſtroyed *. But here we are to ob- tLit.rep. 160, 

ſerve, that it is a rule, that every act which 
a tenant for life commits to the deſtruction 
of his particular eſtate, is a forfeiture of that 
eſtate”, And though in the preceding caſes 
the contingent remainders are deſtoyed, yet 
as the tenant has done a tortious act, his 
eſtate is liable to be forfeited. The queſtion. 
then will be, who is to take advantage of 
this forfeiture. That point, though once 
much litigated, is now pretty clearly ſettled ; 
it is agreed, that where an eſtate for life is 
linüted with a contingent remainder over in 
fee, all ſubſequent remainders muſt be con- 
tingent alſo ; and conſequently a feoffment 
made, or recovery ſuffered by the tenant 
tor life, will effectually bar all the remain- 
ders in contingency ”, But then, according » r Salk. 224. 


Loddington v. 
to Kyme, 


Co. Litt. 2 51. a. 


Lord Raym. 


203. 8. bs 


27 p. W. 505. 
515. 

Carter v. Bar- 
nardiſton. 
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to a rule, that where the remainders are ſo 
limited in contingency, the fee ſimple of the 
lands remains in the grantor, till the con- 
tingency happens, when the tenant for liſe 
makes a feoffment, or ſuffers a recovery to 
bar the contingent remainders, the grantor 
and his heirs may enter for a forfeitute*, 
To conſtrue the fee ſimple to remain in the 
grantor, and his heirs, after a limitation of 


_ a contingent remainder in fee, is to favour a 


rule, which we before have had occaſion to 
mention, when treating of the doctrine of 
uſes ; namely, that ſo much of a uſe as a 


man does not diſpoſe of remains with him: 


therefore, if a feoffment is made in fee, to 
the uſe of the feoffee for life, the remainder 
of the uſe in fee undiſpoſed of reſults to the 


feoffor. To apply then this rule to the li- 


mitation of a contingent remainder in fee: 
if a man makes a feoffment, ſuffers a reco- 


very, levies a fine, or conveys by leaſe and 


releaſe to A. in fee, to the 2e of B. for life, 
remainder to the uſe of the right heirs of C. 
who is then living; in this caſe the uſe to B. 
for life is executed by the ſtatute; but as 
there is no perſon to anſwer the deſcription 
of the right heir of C. whilſt C. is alive, the 


limitation of the uſe to the right heirs of C. 
: cannot 
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cannot be executed according to the expreſs 
words of the ſtatute . As the uſe then does not 
execute in ceſtuique uſe in contingency, it 
muſt then remain until the veſting of the 
contingency in the grantor; for until that 
time he has not diſpoſed of it. Lord Coke * 
has expreſsly directed this conſtruction to be 
made, and I have particularly endeavoured 
to explain the reaſons of it in another place. 
It is unneceſſary to add, that if B. in the 
above caſe ſhould die before C. (in which 
caſe the remainder to the right heirs could 
never take effect) then the remainder of 
the uſe in fee would remain and be executed 
in the grantor. This, indeed, is but adher- 
ing to the caſe of a grant at common law, 
for if a Jeaſe is made to A. for life, remainder 
to the right heirs of B. and A. dies, living 
B. the grantor ſhall have his lands again“. 
However, in the caſe of Vick v. Edwards “, 
where lands were deviſed to A. and B. and 
the ſurvivor of them (which limitation gave 
a joint eſtate for life to A. and B. with a 
contingent remainder to the heirs of the ſur- 
vivor) in truſt to ſell, Lord Talbot is re- 


ported to have. ſaid, that the truſtees might 


paſs a good title to a purchaſer by a fine, 
without the heir of the teſtator joining in ſuch 
fine, 
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fine. By this conſtruction Lord Talbot 


ſeems to have thought, that the fee ſimple 


did not remain in the heir of the teſtator, 


till the contingency happened, by the death of 
A. or B.; for otherwiſe the fine, without the 
concurrence of the heir, would not have 
barred his title of entry for the forfeiture, 
according to the maxims juſt mentioned, 
But this opinion, in the caſe of Vick and 
Edwards, is certainly objectionable; for in 
the caſe of Carter v. Barnardifton, it was de- 
termined, that where the inheritance is 4 


wiſed in contingency, it deſcends to the 


teſtator's heir at law, till the contingency 


eYide x Fearne, 
516 to 526, 


laſt edit, 


E Butl. note 1. 
Co, Litt. 191. a. 


I Saund, 386. 


happens, if not otherwiſe diſpoſed of“. 


It is obſervable in theſe caſes, that if the 
donor or his heir, or the heir of the teſtator 
(in the caſe of a deviſe) is willing to join in 2 
conveyance with the donee or deviſee, they 
can by a leaſe and releaſe, or bargain and 
fale, effectually deſtroy the contingent remain- 
ders, and transfer a good title to a purchaſer *. 
By this method the life eſtate is merged in 
the reverſion, which always deſtroys the 
mean contingent remainders. 


When there is an eftate limited for life, 
Vith 
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with a contingent remainder in tail to the iſſue 
of tenant for life, remainder over to another 
in fee, in this caſe the remainder over in fee 
is not contingent, but veſted '; and differs 
therefore from the caſe where the contingent 
remainder after the eſtate for life is in fee, and 
not in tail. Thus, if an eſtate is limited to 
A. for life, with a contingent remainder in 
tail to his iſſue, remainder over to B. in fee, 
if A. makes a feoffment, ſuffers a recovery, 
or levies a fine, the contingent remainder to 
his iſſue is totally deſtroyed ; but as B. has a 
veſted remainder in fee, he may enter for a 
forfeiture. Here too, if B. the remainder- 
man, and tenant for life, join in a common 
conveyance of leaſe and releaſe, or bargain 
and ſale, the intermediate contingent remain- 
ders are annihilated, notwithſtanding each of 


i 2 Wilſon, 246 


k Doe v. Rea» 
ſon, cited 3 
Will, 244» 


them gives ſuch eſtate only, as he lawfully 


may grant, and though there is no diveſting 
of any of the eſtates. For whenever the 
particular eſtate or inheritance unites by the 
conveyance, or act of the parties, the parti- 
cular eſtate is merged in the inheritance, and 
the mean contingent eſtates are deſtroyed: 
But if there be tenant for life, with a contin- 


gent remainder in tail, with a limitation in | 


the ſame conveyance to the right heirs of the 
tenant 
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tenant for life, though the eſtate for life and 
the inheritance are veſted in one and the 


fame perſon, yet they are not ſo executed in 


him as to merge the particular eſtate, but 
executed ſub modo upon condition to open and 
ſeparate, when the contingency happens *. 


The ſeiſin of the feoffees in fee is, as it 
were, a foundation to build uſes upon; and 
when this foundation is properly laid, the 
feoffor may model and ſhape the uſes into a 
variety of forms. Thus we meet with ſpring- 
ing, ſhifting, and contingent uſes. There is, 
however, a ſpecies of ſhifting or ſpringing 
uſe, which we have not as yet noticed, and 
which takes effect by the execution of 4 
power or authority reſerved to a particular 
perſon. Thus are powers of revocation and 
appointment *, When the uſe ariſes from an 
event provided for by the deed, it is called a 
future, contingent, or ſpringing uſe : of this 
kind are the caſes mentioned in a former 
page. But when the uſe is to arife from the 
act of ſome agent or perſon nominated in the 
deed, it is called a uſe arifing from the execu- 
tion of a power. In fact, as Mr. Booth ob- 
ſerves *, both are future, or contingent uſes 
till the act is done; and afterwards they are, 


( 


by the operation of the ſtatute, actual eſtates. 


It will be neceſſary, therefore, in this place 
to conſider the nature of powers in general, 
and the force of this ſpecies of conveyance 
by feoffment in extinguiſhing ſuch powers. 
Powers are uſually divided into powers col- 
lateral, in groſs, and appendant. Powers col- 
lateral are ſuch as are given to ſtrangers, 
who have neither a preſent nor a future 
intereſt in the land“. Thus powers to raiſe, 


or limit uſes, when reſerved to ſtrangers, - 


are merely collateral'. Such powers, as are 
merely collateral to the land, it is agreed, 
cannot be releaſed, or extinguiſhed by feoff- 
ment, fine, or any other conveyance v. Nei- 
ther can the perſon, who has ſuch a power 
reſerved to him, diſable himſelf from exerciſ- 
ing it. Therefore, if a ſtranger, with a power 
of revocation, makes a feoffinent, levies a 
fine, or ſuffers a recovery, and then revokes, 
the perſon claiming under the revocation 
is in by, and immediately under the original 
ſettler; and therefore, as he does not claim 
under, ſo he is not barred by the act of the 
feoffor, conuſor, or recoverce?. Or if a 
feoffment be made by A. in fee to divers uſes, 
with a proviſo, that if B. ſhall revoke, the 

uſes ſhall ceaſe, there B. cannot releaſe the 
e Ws U power; 
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power; and a fine levied, or a feoffment 
made by him, will not extinguiſh it : for the 
power of B. is merely collateral; and the 
land does not move from him, nor is the party 
in by him, nor under him. So in the caſe 
of a power to executors to ſell, a feoffment 
made by them of the premiſſes will not ex- 
tinguiſn their power, but they may after- 
wards ſell notwithſtanding". Thus too in 
the caſe of Willis v. Shorral*, Lord Hard- 
wicke held that a power, veſted in a ſtranger 
to create a term of years for raiſing a ſum of 
money upon a certain event, could not be 


| barred by a feoffment made, or fine levied 


* 


by the perſon who claimed the lands, ſubject 
to the power. In the caſe of Saville v. 
Blacket*, where A. was tenant for ninety- 
nine years, if he ſhould fo long live, remain- 
der to truſtees during the life of A. to pre- 
ſerve contingent remainders, remainder over, 
with a power for A.'to charge the lands with 
divers ſums of money; Lord Macclesfield 
held, that this power to charge the land was 
merely collateral, He however held, that a 
recovery, ſuffered by A. the truſtees, and 
remainder man in tail, would effectually de- 
ſtroy the power. But he was of opinion, 
that if A. had affgned over the whole term, 

the 
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the power of charging would have till ſub- 
| ſiſted, 


A power in grofs is ſuch as is given to a 
man, who has an eſtate in the land; but the 
eſtate to be created under the power is not to 
commence, until the determination of the 
eſtate, to which it relates. Thus if there be 
tenant for life, with a power to make a join- 
ture on an after-taken wife; this power is a 
power in groſs ” : ſo is a power given to a 
tenant for life to make a leaſe to commence 
after his death, to raiſe portions for his 
daughters *. Now if the tenant for life in 
theſe caſes makes a feoffment, by which he 
acquires a tortious fee by diſſeiſin, the power 
is thereby entirely extinguiſhed”, For as 
the power is to take effect out of the remain- 
ders, he prevents the execution of it, by diſ- 
poſing of the whole ſeiſin and eſtate by the 
feoffment ; but if the tenant for life with 
ſuch a power conveys only his life eſtate, 
then it ſeems, that the power is not extin- 
guiſhed : for the execution of the power does 
not fall within the compaſs of the life eſtate. 
Therefore, if the tenant for life conveys by 
leaſe and releaſe in fee, or bargains and ſells 
in fee, or covenants to ſtand ſeiſed in fee, he 

12 does 
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does not by any of theſe conveyances deſtroy 
the power; for it is their nature only to paſs 
what the tenant lawfully might paſs *. It was 
ſaid by Lord Hale *, in the caſe of Edwards 
v. Slater, that a power in grys may be de 
ſtroyed by a releaſe to the perſon in remain- 
der. So if there be an eſtate for life limited 
to A. remainder to fuch uſes as he ſhall ap- 
point, remainder to A. in fee; here, as the 
whole fee is in A. the terre-tenant, ſubject to 
the appointment, if A. conveys the fee by 
leaſe and releaſe (which he may lawfully do) 
he will thereby extinguiſh the power“. 


The reafon why a feoffment bars a power 
in groſs, ariſes from the forcible operation of 
that conveyance ; for it not only diſturbs the 
ſeiſin, out of which the uſes under the power 
are to ariſe ; but it alſo has the peculiar qua- 
lity of excluding the feoffer not only from all 


Preſent, but alſo all fulurè rights and titles. 


Upon this account it was, that if the huſ- 
band made a diſcontinuance of the wife's 
land, and had taken back an eſtate to him, 
and his wife, by which the wife was remitted, 
and they had iſſue, and the wife died, yet the 
huſband ſhould not have been tenant by the 

curteſy; 


1 
curteſy; for he had extinguiſhed his future 
right by the livery ©. 


Powers of revocation are alſo termed powers 
in groſs. And in caſes where there is tenant 


for life, with a power to revoke the old, and 


to limit, and appoint new uſes, a feoffment 
made, a fine levied, or recovery ſuffered, will 
entirely extinguiſh the power. So if A. 


makes a feoffment to divers uſes, with a 
power of revocation reſerved to A.; here if 


A. makes a feoffment, levies a fine, or re- 
leaſes, the power will be extinguiſhed *. It 
muſt be obſerved, that if there 1s tenant for 
life, with a power of revocation, remainder 


over, if tenant for life, without revoking the 


old uſes, makes a feoffment in fee, &c. this 
regularly is a forfeiture of his life eſtate, and 
not a proper revocation and execution of the 
power. Therefore, in the caſe of Herring v. 
Brown, where A. tenant for life, with ſeve- 
ral remainders over, with a power of revoca- 
tion, levied a fine, and then by a deed ſealed 
ten days after declared the uſes of the fine, 
which deed had the circumſtances required by 
the power ; the queſtion was, whether the fine 
extinguiſhed the power, and thereby forfeited 
the eſtate, or whether the fine and deed 

WS - ſhould 
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ſhould be taken as one conveyance, and ſo 
be a good execution of the power ? In the 
king's bench it was held, thar the fine extin- 
guiſhed the power, and that the deed came 
too late. But this judgment was reverſed * 
in the exchequer chamber; where it was 
determined, that the fine, and declaration of 
the uſes, were to be conſidered as one con- 
veyance, and operated as an execution, and 
not as an extinguiſhment of the power; that 
a fine alone, without a deed to declare the 
uſes of it, would have extinguiſhed the power; 
yet it was otherwiſe where there was a deed 
deglaring the intention of the parties. 


So in the Earl of Leiceſter's caſe *, where 
A. levied a fine to the uſe of B. and his heirs 
for payment of debts, reſerving a power to 
himſelf (viz. to A.) to revoke the uſes by 
any writing indented, or by his laſt will, ſub- 
ſcribed with his hand, and ſealed with his 


| ſeal. Afterwards A. covenants by writing, 


ſealed and ſubſcribed as aforeſaid, to levy a 
fine to other uſes; and after the covenant, a 
fine was levied accordingly. 'It was reſolved 
by the whole court, that the deed, and the 
fine, taken together, ſerved as a ſufficient 


execution of the power. 


185 om 


OC 
But in Digge's caſe, where A. being te- S 
nant for life, with remainders over, with a 
power of revocation and of appointment 
upon ſuch revocation, by bargain and tale 
revoked the old uſes, and limited new ones: 
but before the bargain and ſale was 2nro!led, 
A. levied a fine: it was reſolved, that as the 
fine was Icvied before the deed was enrolled, 
and conſequently before its completion, the 
power was extinguiſhed. A feoffment would 
have had the ſame operation in deſtroying 
the power, as the fine, as appears from Al- 
bany's caſe b. : 3 
Moor, 605. 
A perſon, who has a power of revocation 
reſerved to him, may revoke part at one 
time, part at another, and ſo of the reſidue, 
till he has revoked the whole. But a power —_ b. 
of revocation can only be once exerciſed, un- 
leſs a new power of revocation is reſerved, as 
to the uſes newly limited *. As a power of * 1 Co. 173. b. 
reyocation may be exerciſed, as to part of 
the land, ſo may it by feoffment or fine be 
deſtroyed as to part, and yet left good as to 
the reſidue '. | 1 Moor, 60g. 


We are here to obſerve, that if there be te- 
nant for life, with remainders over, with a 
U 4 power 
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power to revoke the old uſes; yet if there is 


no power reſerved to him to limit new ones, 
he cannot, by the ſame deed with which 
he revokes, make a new limitation of the 
uſes, unleſs there be new words of conveyance, 
or a covenant to ſtand ſeiſed, on conſideration 
expreſſed in ſuch deed of revocation. There- 
fore in a caſe”, where A. ſuffered a recovery 
to the uſe of himſelf for life, remainders over, 
with a power of revocation reſerved tq him- 
ſelf: A. revoked the old uſes, and by the 
ſame deed limited new ones; but in limiting 
the freſh uſes, there were neither of the requi- 
ſites juſt mentioned: the court held, that it 
was true, he might by will, or any new con- 


dveyance, have made a new diſpoſition, and 


even if in the /ame deed there had been a new 


grant, or new covenant upon confideration ex- 


preſſed, it would have been ſufficient for that 
purpoſe : but as the tenant for life had made 
only a declaration, by which he had limited 
new uſes, as under the recovery, ſuch decla- 
ration was void; for the uſes of the recovery 
were full before, and the power was only to 
revoke, and not to limit new uſes, But if 
the power is not only to revoke, but alſo 
to limit new uſes, then it ſeems, that the 
revocation of the old, and the limitation of 

| tne 


6 
the new uſes may be effected by one and 
the ſame deed, without a new grant, or cove- 
nant to ſtand ſeiſed on conſideration ex- 
preſſed ". n x Co. 174. 4. 


342, 


If a conveyance is made to one for life, 

remainders over, with a preſent, or (accord- 
ing to the caſe of Standen v. Bullock) a 3 C0. 32. b. 
future power of revocation, and then the tenant 5 
for life, without revoking the former uſes, 
bargains, and ſells in fee to a purchaſer, the 
ſtatute 27 Eliz. c. 4. ſ. 5. makes void the 
conveyance, by which the power 1s created, 
as againſt the purchaſer : or rather, as it has 
been expreſſed, it ſupplies the office of the 
perſon, who ought to have revoked, but did | 
not . But in the caſe of Bullock v. Thorne * o wor, 6:6, 
(which appears to be the ſame caſe as is cited vi cal 
in Coke's reports, under the name of Standen W 618. 
and Bullock) it was agreed by the judges, 
that if a perſon, who has a power of revoca- 
tion, extinguiſhes or ſuſpends that power of 
revocation for a part only, he may ſtill revoke 
as to the reſidue of the uſes . According to « Moor, 618. 
this opinion of the judges, we may venture 
to conclude, that if a tenant for life, with a 
power of revocation, makes a leaſe for years, 
or indeed for /ife, he may notwithſtanding 

exerciſe 
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- exerciſe his power of revocation, as to the 
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reſidue of the uſes, after the determination of 
the leaſe for years, or life. 


Powers appendant (which are always an- 
nexed to the eſtate) are ſuch as are to be 
created, and take effect during the continu- 
ance of the eſtate to which they are annexed *, 
Of this kind, are powers reſerved to tenants 
for lives to make leaſes, With reſpect to 
theſe powers, as they cannot be transferred 
over, or even be executed by another as at- 
torney, 1t ſeems that any conveyance, which 
wholly transfers the eſtate of the tenant for 
life, muſt entirely deſtroy them. Therefore 
not only a feoffment, fine, or recovery will 
have this operation, but alſo a bargain and 
fale, leaſe and releaſe, covenant to ſtand 
ſeiſed, or aſſignment”. However, if the 
tenant for life, with ſuch a power, makes a 
conveyance, by which he does not part with 
his whole life eſtare, then it is agreed that the 
power is not extinguiſhed. This is explained 
in a late caſe*; where A. being tenant for 
life, with a power to make leaſes, conveyed 
his life eſtate by leaſe and releaſe to B. and 


his heirs, in 774/t to apply the profits in pay- 


ment of an annuity to J. S. during A.'s life, 
and 


„ 

and the ſurplus of the rents and profits to A. 
The year following A. conveyed his eſtate to 
truſtees for ninety- nine years, if he ſhould fo 
long live, for payment of his debts; with an 
expreſs reſervation of all leaſes granted, or 70 
be granted by him. Afterwards A. made a 
leaſe purſuant to his power. The queſtion 
therefore was, whether the ht conveyance to 
B. deſtroyed the power. It was argued, that 
by the conveyance to B. the power was ex- 
tinguiſhed, ſo far as reſpected A. as effec- 


truvally as if a feoffment had been made, or 


recovery ſuffered. It was alſo ſuggeſted that 
if the ſubſequent /ea/e to A. ſhould be eſta- 
bliſhed, the deciſion would ſhake a great 
many titles; for that conveyancers conſidered. 
the grant of a life eſtate extinguiſhed a leaſ- 
ing power, reſerved to the tenant for life. 
But Lord Mansfield held, that powers came 
into the courts of common law with the 
ſtatute of uſes, and the conſtruction of them, 
by the expreſs direction of the ſtatute, muſt 
be the ſame as in courts of equity: that 
the creation, execution, and deſtruction of them, 
depended on the ſubſtantial intention of the par- 
ties. His lordſhip obſerved, that it was faid, 
iſt, That the grantor, in the principal caſe, 
was not in poſſeſſion, and that it was neceſſary 
| he 
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he ſhould be, in order to execute the power. 
But as to that objection, he thought, that 
Poſſeſion, in the caſe before him, only meant 
the receipt of the rents and profits, which 
were applied to A.'s uſe. If actual poſſeſ- 
ſion was neceſſary, a leaſing power could 
never be executed, where lands were in the 
hands of a tenant. 2dly, It was contended, 
that by granting away the life eſtate, the 
power was extinguiſhed, Certainly it would 
be, ſaid his Lordſhip, if the whole life eſtate 
had been granted away by the intention of 
the parties. But the conveyance in this caſe 
was only to let in a particular charge, ſubject 
to which the rents and profits ſtill belonged 
to A. And the leaſe could not prejudice the 
annuity, or the remainder-man, for the beſt 
rent was reſerved. He therefore held, that 
the leaſing power was not extinguiſhed by 
the conveyance to B. 


It only remains to obſerve, with reſpect to 
leaſing powers, reſerved to tenants for life, 
that they can only be created on ſuch con- 
veyances, as operate by way of tranſmutation 
of poſſeſſion. Therefore, if a man cove- 
nants to ſtand ſeiſed to the uſe of himſelf for 
life, with remainders over, with a power 

reſerved 


„ 

reſerved to the covenantor to make leaſes? ; 
or if a man bargains and ſells to one for life, 
reſerving a power to the bargainee to make 
leaſes*, in either caſe the power is void in 
its creation; for the conſideration which 
raiſes the uſe in the firſt inſtance extends 
only to the covenantor, and thoſe in remain- 
der of his blood. And in the latter caſe, the 
conſideration only reaches to the bargainee; 
whilſt the reverſion, expectant on the eſtate 
for life, is wholly in the bargainor, for want 
of a conſideration to take it out of him. 
Therefore the leſſees, not being within the 
conſideration of the conveyances, cannot 
poſſibly take by virtue of the powers. 
But as to a feoffment, fine, recovery, and 
leaſe and releaſe, as the uſes on them are fed 
out of the ſeiſin of the feoffee, conuſee, re- 
coveror, and releaſee, it is not the conſidera- 
tion, but the declaration, which directs the 
uſe to the leſſees by virtue of the power. 


It was obſerved in a preceding page, that 

a ſpringing or ſhifting uſe cannot be barred 
by a feoffment, fine, or recovery, unleſs the 
ſeiſin, out of which they are to be ſerved, 
when they come in eſſe, be diſturbed; as in 
the caſe of a covenant to ſtand ſeiſed to the 
| uſe 
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Z Poph. 81. 


a Supra, 192. 
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112. a. b. 
Hob. 337. 


(4 
uſe of ſuch a perſon, at ſuch a time. In 
which caſe, till the contingency happens, the 
uſe in fee reſults to the covenantor ; and the 
covenantor, before the uſe veſts, may by a 


feoffment prevent its ever taking effect 


But though a man cannot bar a ſhifting, or 
future uſe to a third perſon, yet he may ex- 


clude him ſelf by a feoffiment from all future 


uſes, and poſſibilities. Thus in a caſe*, 
where J. S. covenanted to convey lands to 
the uſe of himſelf in fee, until ſuch time as 
he the ſaid J. S. his heirs, executors, or ad- 
miniſtrators, ſhould make default in payment 
of a certain ſum, and after ſuch default to 
the uſe of the queen, her heirs and ſucceſſors, 
until her heirs and ſucceſſors ſhould receive 
a certain ſum; after which period to the uſe 
of J. S. and his heirs for ever; J. S. levied 
a fine to thoſe uſes; and afterwards, being 


ſeiſed accordingly, he bargained and ſold the 


lands to a ftranger. Default was then made 
in payment of the money ; the queen ſeized 
the lands, and granted them over to another, 
and his heirs, guouſque the money be paid. 
Afterwards J. S. paid the money 3 and the 
queſtion was, whether he could have the 
lands again, contrary to his own expreſs bar- 
gain and ſale. It was reſolved, that as J. S. 

at 


C 30831 

at the time of the bargain and ſale had an 
eſtate in fee, determinable upon a default of 
payment, according to the firſt limitation of 
the uſe, ſo that determinable fee only paſſed 
by the bargain and fale, and not the mew. 
eſtate, which accrued by the latter limita- 
tion after the money paid, for that was not 
in ez at the time of the bargain and fale. 
But if J. S. had conveyed by feoffment or 
fine, then he would have barred himſelf from 
ever taking under the latter limitation of the 
ule, 


A feoffment bars the feoffor of all intereſt 
in the lands, ſuch as rents, common, and 
the like ©. It alſo bars him of the benefit of 
a condition of re-entry, writs of error, and 
attaint, & c.“. 


So if a man has an eſtate of inheritance in 
his own right, and a leaſe for years in right of 
his wife, and makes a feoffment of the land; 
by the feoffment, not only the inheritance, 
but the intereſt in the term of years, which 
the feoffor had in right of his wife, alſo 
paſſes * But in this caſe, if the grantor had 
conveyed by bargain and fale, as the uſe firſt 
paſſes by that conveyance, and then the pol- 
ſeſſion is executed in the ſame manner as 


the 


© Shep. T. 199» 
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uſe of ſuch a perſon, at ſuch a time. In 
which caſe, till the contingency happens, the 
uſe in fee reſults to the covenantor ; and the 
covenantor, before the uſe veſts, may by a 
feoffment prevent its ever taking effect *, 
But though a man cannot bar a ſhifting, or 
future uſe to a third perſon, yet he may ex- 
clude himſelf by a feoffment from all future 
uſes, and poſſibilities. Thus in a caſe", 
where J. S. covenanted to convey lands to 
the uſe of himſelf in fee, until ſuch time as 
he the ſaid J. S. his heirs, executors, or ad- 
miniſtrators, ſhould make default in payment 
of a certain ſum, and after ſuch default to 
the uſe of the queen, her heirs and ſucceſſors, 
until her heirs and ſucceſſors ſhould receive 
a certain ſum; after which period to the uſe 
of J. S. and his heirs for ever; J. S. levied 
a fine to thoſe uſes; and afterwards, being 


ſeiſed accordingly, he bargained and ſold the 
lands to a ſtranger. Default was then made 


in payment of the money ; the queen ſeized 
the lands, and granted them over to another, 
and his heirs, gquou/que the money be paid. 
Afterwards J. S. paid the money; and the 
queſtion was, whether he could have the 


lands again, contrary to his own expreſs bar- 


gain and ſale. It was reſolved, that as J. 8. 
| at 
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at the time of the bargain and fale had an 
eſtate in fee, determinable upon a default of 
payment, according to the firſt limitation of 
the uſe, fo that determinable fee only paſſed 
by the bargain and fale, and not the. yew 
eſtate, which accrued by the latter limita- 
tion after the money paid, for hat was not 
in eſe at the time of the bargain and ſale. 
But if J. S. had conveyed by feoffment or 
fine, then he would have barred himſelf from 
ever taking under the latter limitation of the 
ule, 


A feoffment bars the feoffor of all intereſt 
in the lands, ſuch as rents, common, and 
the like ©. It alſo bars him of the benefit of Shep. T. 199. 
a condition of re-entry, writs of error, and 
attaint; Re. | d Ibid. 200. 
1 Co. 112. a. by 
So if a man has an eſtate of inheritance in 
his own right, and a leaſe for years in right of 
his wife, and makes a feoffment of the land; 
by the feoffment, not only the inheritance, 
but the intereſt in the term of years, which 
the feoffor had in right of his wife, alſo _ 
paſſes * But in this caſe, if the grantor had +; Leon. g. ca. 
conveyed by bargain and ſale, as the uſe firſt — ” 
paſſes by that conveyance, and then the poſ- 
ſeſſion is executed in the ſame manner as 


the 


4, Moor, 171. 
pl. 304. 
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the uſe is transferred, the leaſe in jure uxoris 
could not paſs by the bargain and ſale. So, 
it ſeems, if A. has a rent charge out of the 
manor of D. in right of his wiſe, and after- 
wards purchaſes the manor ; here, though 


a feoffment by A. of the manor will paſs the 


E x Leon. 6. 


* Supra, 92. 


rent charge, yet a bargain and ſale will be in- 


ſufficient for that purpoſe s. 


We have before had an opportunity of 
ſeeing , that if a man, ſeiſed ex parte materna, 
makes a feoffiment without any conſideration, 
or declaration of the uſe to the feoffee, 
whereby the uſe reſults to the feoffor ; or if 
the uſe is expreſsly declared to the feoffor; 


| In either caſe the feoffor is in of the old uſe, 


Vide Martin on 

Dem. Tregon- 

well v. Stra- 
ö chan. - 

2 Stra. 1179. 

2 Will. Rep. 66, 


and conſequently the uſe and the lands will 
deſcend to the heirs on the mother's fide. 
However, if a tenant for years, or life, makes 


a feoffment in fee, by which he gives a ſeiſin in 


fee to the feoffee, and the uſe either reſults or is 
declared to the feoffor in fee, in this caſe the 
feoffor is not in of the old uſe; for if he was, he 
would be in of his fermer eftate, which was but 
for a term of years, or life ; whereas the uſe 
reſults in fee. The uſe, ariſing out of the 
tortious ſeiſin of the feoffee, is altogether an 
entire new uſe. Therefore, if a tenant for life 


or years makes a feoffment, and declares the 
2 | uſe 
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- uſe to himſelf according to the extent of the 
eſtate, which he had previous to the feoff- 
ment, yet {till it ſhall be a forfeiture of his 
eſtate for life, or years; for the uſe is not 
ſerved out of the former eſtate for life, or 
years, but out of a newly acquired ſeiſin. 
In paſſing this ſeiſin the feoffor has alſo 
transferred his prior eſtate; and thereby 


merged and extinguiſhed it in the fee, 


which is produced by the feoffment ©, 


I muſt here obſerve, that a feoffment is 
the only conveyance, by which a tenant for 
years, by elegit, ſtatute merchant, or ſtaple, 
or a copyholder, can create an eſtate of 
freehold by difſeiſin'. The utility of the 
conveyance then by feoffment, in this in- 
ſtance, exceeds all other conveyances. As 
to a recovery, there is an abſolute neceſſi- 
ty, that there ſhould be a tenant to the free- 
hold, againſt whom the writ of entry is to 
be brought”. And as to a fine, if a tenant 


for years, &c. levies a fine without previ- 


oully creating a freehold by a feoffment, the 
fine may be avoided 5 pleading partes finis, 
mbil habuerunt ". 


Theſe remarks lead me to make ſome 
X ſhort 


i Carth, 230 
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ſott enquiries into the nature of eſtates of 


freehold created by diſſeiſin, and the operas 
tion of a feoffment by tenant for years, &c; 


in acquiring ſuch eſtates. The diſſeiſin al- 


luded to may be defined to be, where a man 
being in poſſeſſion by lawful means, as a te- 
nant for years, &c. by a tortious act diſſeiſes 
the owner of the fee of his freehold . That 
a feoffment ſhould have had the peculiar 
quality of creating a freehold by diſſeiſin, 
we tannot wonder at, if we conſider its na- 
tate. To make a feoffment valid, nothing 
is wanting but a poſſeſion; and where the 


| feoffor has poſſeſſion though it be a bare and 


naked one, yet a freehold or fee ſimple paſſes 
by reaſon of the livery*: Now a leſſee for 
years has to all intents and purpoſes this re- 


auiſite, viz. poſſeſſion. In this reſpect the 


q Perk. ſ. 200. 
x Burr. 94 


feoffment of the leſſee is more valid than 
that of the leſſor without the conſent of the 
lefſee ; therefore, a feoffment by a leſſee for 


years paſſes the freehold, though the leſſor 


be upon the land ; becauſe whilſt the leaſe is 
in force, the leſſor has nothing to do with the 
* l 


We need but recur to the principles of 


the feudal ſyſtem, with reſpect to the ſitua- 
7 tion 
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tion of the leſſor and leflee, in order to place 

the reaſons of the above conſtruction in a 
ſtill more accurate point of view. By the 
feudal law the poſſeſſion of the tenant was 
held to be the poſſeſſion of the freeholder “. * Vide Carter, 
The freeholder was equally expoſed to the Pay. no 
loſs of his freehold by the a& of his tenant, E0owper, — 
as by his own a&t*. Thus, if he permitted * Tbid. 
himſelf to be diffeiſed*; if he aliened ", if 8 Gilb. T. 
he claimed the fee, or if he affirmed it to be Bro. diff. 3. 
in a ſtranger in all theſe caſes the poſſeſ- © Bath, wats 
ſion of the freeholder was liable to be loſt. ae... 
The ſame relation was held between the 
freeholder and tenant, in the- transfer of the 
poſſeflion and freehold. The delivery of 
poſſeſſion by feoffment and livery of ſeiſin, 
was the only thing neceſſary. Now, as the 
tenant came in ſolemnly by the a& of the 
freeholder, and as there ſubſiſted a relation- 
ſhip and privity between them *, he could, = hs 

3 3 f ou p. eg. 
on account of the notoriety of livery of ſeiſin, 
convey that poſſeſſion, which was entruſted 
to his care by the freeholder. So much in- 
deed was the actual tradition of the poſſeſſion 
of the land by publick inveſtiture eſteemed, 
that whilſt the tenant was in poſſeſſion, the 
frecholder himſelf could not make a feoffment 
with livery of ſeiſin, unleſs the tenant gave 

* 2 his 
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yCs. Lit. 48d. his conſent 7. However, if the tenant aliened 
— 1 fee, he created a forfeiture of his particu- 
lar eſtate, for having betrayed the truſt re- 

poſed in him, by transferring the ſeiſin, out 

20. Litt. 251. Of which his particular eſtate was carved *, 
yo 9. In proceſs of time, this power of aliening the 
| fee, or creating a freehold by diſſeiſin, was 

not confined to a tenant for years. For te- 

nants by elegit, ſtatute merchant, ſtaple, at 

will, and at ſufferance, could transfer the 

Bro. din. pl freehold by a feoffment and livery of ſeiſin *. 
* In ſhort, all thoſe who had a poſſeſſion, how- 

| ever tortious or ſlender it might be, could by 
a feoffment veſt an eſtate of freehold in their 

feoffees: ſuch were diſſeiſors, abators, and 

> Brad. lib. 2- intruders . Therefore Lord Coke*, in his 


fol. 31. a. fol. 
11. b. commentary upon the 25th chapter of Weſtm. 


ng 2d (which gives a writ of novel diſſeiſin, where 
tenant for years aliens in fee by feoffment) 
ſays, that though the act ſpeaks of an aliena- 
tion by feoffment by a tenant for years, yet 
it extends to tenant by elegit, ſtatute mer- 
chant, ſtatute ſtaple, tenant at will, and te- 
nant at ſufferance; becauſe all thoſe have 
a poſſeſſion. But, he adds, it is otherwiſe of a 
bailiff; for he has uo poſſeſſion, So if a tenant 
for years makes a leaſe for life with livery, 
remainder in tail, and the tenant for life en- 
ters; 
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ters ; not only the tenant for life 1s deemed a 
diſſeiſor, becauſe he accepts of the livery, 
but if after his death the remainder-man en- 
ters, ſuch entry is accounted a diſſetfin *%, 


It is very clear from the authorities above 
cited, and thoſe placed in the margin, that 
a feoffment by tenant for years, &c. has the 
peculiar operation of creating a freehold by 
diſſeiſin. This eſtate of freehold, when 
created by diſſeiſin, is ſufficient to ſupport a 
fine levied thereon ; but unleſs a tenant for 
years, &c. previouſly makes a feoffment, the 
fine may be avoided by pleading partes Anis, 
nibil habuerunt, as was before obſerved *. 
However it may not be amiſs to cite the 
ſeveral caſes, which confirm this doctrine 
reſpecting the operation of a feoffment made 
by a tenant for years, &c. with a fine levied 
thereon. - 


Thus in a caſe , cited by Mr. Knowler *, 


where ceſtuique uſe, before the ſtatute of uſes, 


conveyed the uſe by bargain and ſale, and 
afterwards levied a fine to a ſtranger. The 
queſtion was, whether the fine was not void ; 
as neither of the parties had any thing in »/e, 
or poſſeſſion ; for by the bargain and ſale the 

X 3 uſe 
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uſe was in the &argainee; and nothing way 
in the Pargainor or firanger. It was argued, 
that if the fine was not good, great inconve- 
nience would follow; for that many recove- 
ries had been ſuffered againſt the bargainor, 
after he had conveyed the uſe. To this Fitz- 
herbert replied, that it was the folly of pur- 
chaſers; not to take a Feaffment from ceſtuique 
ule, before the fine was levied: for if 
they did, the ze would be good. For his 
part, he faid; he would never purchaſe any 
land without taking a feaffinent ; ſo that he 
might be in poſſeion when the fine ſhould be 
levied; for then the fine would be undoubted- 
bh good. In this caſe it is obſervable, that 
after the bargain and fale, ceſtuiqque uſe had 
neither any thing in the uſe or poſſeſſion; 
and therefore he was not to be conſidered as 
tenant at 27⁰ to the feoffees: and yet Fitz- 
kerbert thought that if he had previouſly 
made a feoffment, this would have created 
2 ſufficient freehold to ſupport the fine levied 
to the ſtranger. The feoffment by the bar- 
| gal nor, after the bargain and ſale, could not 
have been warranted by the ſtatate'1/ Rich. 
3. c. 1. ſuppoſing he had made it to the 
ſtranger; becauſe, after that period, in fact 


be was not ceſtrigue uſe, This caſe, I think, 
| „ ſhews 


f 2473 
ſhews in a very pointed manner the force of 
a feaffment and livery, 


To the caſe of Whaley v. Tancred - where 


a leſſee for years made a feoffment, and le- vide 1 Atk.571, 


vied a fine; the queſtion was, whether the 
leſſor was barred by the fine and non-claim 

from the time the fine was levied ; or whe- 
ther he was included in the ſecond ſaving of 
the ſtatute 4 H. 7. and ſhould thereby be 
allowed to claim the lands five years. after 
the expiration of his term? It was reſolved, 
that when a leſſee for years, as well as a leſſee 
for life, levies a fine, the reverſioner. ſhall 
have five years to make his claim after the 
expiration of the term, or life eſtate. In this 
caſe, we ſee, there was no doubt ſuggeſted as 
to the validity of the feoffment in oreating a 
freehold to ſupport a fine; but the ſcruple 
was, at what time the feoffment and fine 
ſhould bar the reverſioner of his intereſt ?— 


Agreeable to the doctrine in this caſe, the 


Lord Chancellor Hardwicke, in the caſes of 
Shields v. Atkins“, and Earl of Pomtret v. 
Lord Windſor !, was of opinion, that if a 
leſſee for years or at will makes a feoffment 
with livery, and then levies a fine, it will be 
a bar after five years run beyond the title ac- 

A 4: crued. 


11 vent. 241. 
Kaym. 219. 


* 3 Atk. 562. 
12 Vezey, 431, 
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cried. Lord Coke v alſo, in ſpeaking of a 


copyholder (who is in the nature of a te- 
nant at will to the lord) ſays, if a copyhold- 
er makes a feoffment in fee, and the feoffee 
levies a fine, with ' proclamations, and five 


years paſs, the lord is barred. 


But where a tenant at will, copyholder, or 


| leſſee for years, makes a feoffment, and le- 


vies a fine, and ſtill continues in poſſe/ſion, 
paying rent, and performing the ſervices, this 
will be accounted a fraudulent circumſtance, 
and prevent the feoffinent and fine from 
barring the owners of the inheritance. - Thus, 


in Fermor's caſe", where R. F. ſeiſed of the 


manor of S. leaſed ſome lands, parcel of the 
ſaid manor, to J. S. for years, who alſo was 
poſſeſſed of other lands at the will of R. F. 
and held lands of the ſaid manor by copy of 


court roll, J. S. made a feoffment with 


livery to C. for life, and then levied a fine 
with proclamations. J. S. continued all the 
time in poſſeſſion, and paid the rents to R. P. 
And it was reſolved, that as the feoffment 
was made, and as the fine. was levied by 
fraud and covin, the owner of the fee, viz. 
R. F. ſhould not be bound by the five years 


non- claim. 


Though 


„ 
Though a feoffment by tenant for years, 
K. will create a freehold by diſſeiſin, which 
eftate of freehold will ſupport a fine, yet it 
has been lately determined, that a feoffment 
by a tenant in tail in remainder will not create 
ſuch an eſtate of freehold, as can ſupport a 
common recovery. Thus, i in a caſe*; where A. 
was tenant for life, with remainder.to his firſt 
and other ſons, reverſion to himſelf in fee, 
with a power of appointing a jointure to any 
after-taken wife; A. married J. S. and pur- 
ſuant to his power limited the lands to the 
faid J. S. for her life, as a jointure. A. by 
his will deviſed the reverſion, expectant upon 
the eſtate tail, to J. D. and then died, leav- 
ing B. his eldeſt ſon. B. entered on all the 
eſtate by virtue of the limitation to the firſt 
and other ſons, excepting that part which 


was limited to J. S. for life by way of join- 


ture. J. S. being in poſſeſſion, an ejectment 
was brought againſt her on the ſeveral de- 
miſes of B. and J. W. for recovery of the pre- 
miſſes, which ſne held by virtue of the limi- 
tation under the power given to A. when a 
verdict was given for the plaintiff, on which 
judgment was entered, and a writ of habere 
facias poſſeſſionem executed. B. being thus in 
poſſeſſion under the verdict, made a feoffment 

with 


o Taylor ex 


dem. Atkyng 


v. Horde. 
1 Burr. 60. 
Cowp. 689. 
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with livery of ſeiſin to D. in order to make a 
tenant to the præcipe for the purpoſe of ſuf. 
fering a recovery to the uſe of B. his heirs 
and aſſigns for ever; which recovery was 
ſuffered accordingly. . After the death of B, 
without iſſue, J. S. the jointreſs brought 
her ejectment againſt the heir at law of B. 
for the recovery of her jointure. A verdict 
was given for the plaintiff, and judgment en- 
tered thereon, and J. S. reſtored to the pre- 
miſſes. The queſtion was, whether the re- 
covery was properly ſuffered ; that is to ſay, 
whether there was a good tenant to the præ- 
cipe ? Lord Mansfield, in delivering the re- 
ſolution of the court, held, that the recovery 
was not duly ſuffered: that the taking poſ- 
ſeſſion by B. under the judgment in the 
ejectment, did not of itſelf create a diſſeiſin of 
the freehold. The poſſeſſion acquired there- 
by was only a nated one. That the feoff- 
ment by B. when in poſſeſſion under the 
judgment in the ejectment, did not create an 
actual eſtate of freehold by diſſeiſin, but an 
eftate of freehold merely at the election of 
the perſon fuppoſed to be diſſeiſed. The 
zudges in this cafe ſeemed anxious to diſtin- 
guiſn the diſſeiſin created by the feoffment 

from an actual diſſeiſin in order to avoid the 
| recovery; 


( 
recovery; which indeed, if eſtabliſhed, would 
overturn a rule of law, viz; that a tenant in 
tail in remainder. cannot | ſuffer a recovery 
without the concurrence of the tenant for life. 
Therefore, to make uſe of the emphatic ex- 
preſſion of Lord Mansfield, © If this queſtion 
6 had been agitated in ah adverſary real 


« action, upon a plea that D. was not tenant 


« to the freehold, it would have been ad- 
« judged; from the law and artificial learning 
« of tenures, that he could not be ſo conſi- 
c dered. If the queſtion had been, whe- 
c ther. tenant in tail in remainder ſhould by 
© ſuch injurious entry and feoffment acquire 
c A benefit to himſelf, to the prejudice of the 
« reverſioner ; it would have been adjudged, 
from eternal principles of juſtice, that an 
« act founded on wrong ſhould not, by vir- 
e tue of the crime itſelf, become legal for the 
c author's advantage. And now,” added his 
Lordſhip, „ it is agitated, when common 
* recoveries are eftabliſhed as a ſpecies of 
« alienation : and the queſtion is, whether the 
e rule of law, which requires the concur- 
«* rence of the owner of the firſt eſtate for 
* life, ſhall be overturned?” To which it 
is anſwered, © Pis better to ſubvert the 
* rule directly, than ſuffer it to be done by 

| « a ſecret 


5 


—— — . — 
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1 Burr. 110. 


v3 Com. 170, 
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* a ſecret injurious entry, and feoffment.“ 


Upon this ground alone I apprehend, with- 
out recurring to the refined diſtinctions be- 
tween aFual diſſeiſins, and diſſeiſins merely 
at the election of the parties, the reco- 


very might have been ſet aſide, according to 


the principles laid down in Fermor's caſe. 


It appears to me, that the original notion 
of a diſſeiſin a? election aroſe from the cir- 
cumſtance of a man's ſuppoſing himſelf to be 
diſſeiſcd, when in alt he was not, for the 
fake of entitling himſelf to the eaſy and 
commodious remedy of affiſe of novel diſſeiſin 
(which was the common method of trying 


titles, till the ejectment came in uſe ”) inſtead 


of being driven to the more tedious remedy 


of a writ of entry . The remedy by aſſiſe of 


novel difſeifin was introduced to redreſs. aua 
diſſeiſins recently committed: the facility of 
this remedy induced others, who were wrong- 
fully kept out of the freehold (though not by 
an actual diſſeiſor) to allow or fuppoſe them- 


ſelves to be diſſeiſed, merely on account of 


the remedy. So that in truth the original 
act, committed by the wrong-doer, was not 


in itſelf a diſeiſin, unleſs the party, ſuppoſed 


to be injured, elected it to be ſo. I ſhall here 
| quote 


4 * 1] 
quote the words of Mr. Butler”, in his very 
learned note upon this ſubject, which explain 
the diſtinction alluded to in a very clear man- 
ner. By a diſſeiſin,“ ſays he, © at the election 
ce of the party is not to be underſtood an act, 
« which in itſelf is a diſſeiſin, but which the 
« party, ſuppoſed to be diſſeiſed, may, if he 
ce pleaſes, conſider as not amounting to a 
« diſſeiſin: on the contrary, every act which 
e. js ſuſceptible of being made a diſſeiſin by 
« election, is 20 diſſeiſin, till the party in 
ce queſtion by his election makes it ſuch.” 
As an inſtance of this kind of diſſeiſin at 
election, in the caſe of Blundel v. Baugh *, 
the judges held, that if a tenant at will makes 
a leaſe for years rendering rent, and he 
enters, and pays rent, that can be no diſ- 
ſeiſin, unleſs at the election of the firſt leſſor. 


r Butl. note 2. 
Co. Litt. 338. d. ; 
under fol. 3374. 


W. Jones, 315, 
316. vide the 
caſes cited 

1 Burr. 111, 
112, 113. 


In this caſe the original act by the tenant at 


will, viz. the making the leaſe for years, 
was not of itſelf ſufficient to create a diſſeiſin; 
but if the firſt leſſor had feigned himſelf to 
be diſſeiſed for the ſake of the remedy, then 
it would have become a diſſeiſin upon the 
election of the firſt leſſor. It follows from 


this idea of a diſſeiſin at the election of the 


party, that every act, which immediately of 
itſelf creates a diſſeiſin, muſt be conſidered 


as 
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as an Hua diſſeiſin. Now the feoffment 
of a tenant for years, at will, &c. had the 
peculiar force of creating an immediate eſtate 
of freehold in the feoffce, with all the rights 
and incidents annexed to it; the eſtate of 
the feoffee became immediately ſubject to 
dower and curteſy, and the deſcent upon 
the heir immediately: took away the entry of 
N „, the diſſeiſee. That a feoffment by tenant 
vader fol. 337-3» for years, &c. Had, and indeed has to this 
day, the force of creating an actual eſtate of 
| freehold by diſſeiſin, is a point, I think, 
pretty clearly ſettled by the authorities be- 
fore recited. Indeed, the judges, in deliver- 
” Cowp. og. ing their opinions“ in the above caſe of 
Atkins v. Horde, ſaid, that where the books 
ſpeak of an actual diſſeiſin created by the 
feoffment of a tenant for years, &c. it muſt be 
underſtood of feoffments of old, attended 
with livery, and an afual tranſmutation of 
the poſſeſſion; but that conveyances had 
now languiſhed into a ere form, and had 
loſt their eficacy and ſolemnity. According to 
this opinion of the judges, we are led to be- 
lieve, that they thought a feoffinent by a 
tenant for years, &c. would not 44 this day 
transfer an actual eſtate of freehold by diſſeiſin 
to the feoffee. But Mr. Butler, in the ex- 
cellent 


E 

cellent note, ſo frequently referred to, has 
endeavoured to prove (and I think ſucceſs- 
fully) that feoffments from the time of Henry 
the ſecond (which is prior in point of time 


to the inſtances given by the judges as caſes of 


old feoffments) to the preſent period, have not 
been made with any other ſolemnities, than 
thoſe with which they are made at preſent ; 
and of courſe the operation and efficacy uni- 

verſally allowed them by courts of judica- 
ture, and writers of authority, from that mo- 
narch's reign, muſt be aſcribed to them no. 
Mr. Butler concludes his differtation on this 
ſubject by obſerving, that from the authority 


of Bracton and others, the diſſeiſin produced 


by feoffments muft be underſtood to be an 
e7ual diſſeiſin, and not a diſſeiſin merely at 
the election of the party. That however 
llender, bare, or tortious, the poſſeſſion of 


the feoffor is, his feoffment neceſſarily and 


unavoidably veſts the freehold in the feoffee, 
till the diſſeiſee by entry or action reſtores 
his poſſeſſion. And that a fine may be levied 
of, or common recovery ſuffered upon, this 
eſtate of .freehold by diſſeiſin; which feoff- 
ment, fine, and recovery, will 'in proceſs of 
time bar:the owner of the freehold and in- 
heritance. 

9 | There 
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There is a. caſe, that muſt occaſionally 


come before profeſſional gentlemen, which is 


principally founded on the learning of dif- 
ſeiſins:—Suppoſe A. to be poſſeſſed of a 
term of 1000 years, under a decree of fore- 
cloſure, made perhaps 50 or 100 years ago: 
and on account of the great length of time 


ſince the term was firſt created, it is impoſ- 


ſible to aſcertain. the owners of the reverſion 
in fee: In this caſe, if A. the termor 1s 
deſirous of obtaining the freehold and in- 


heritance, and for the reaſons juſt given he 


cannot legally purchaſe the reverſion, he may 
by a feoffment and fine abſolutely acquire 


the fee: and as the reverſioner is here un- 


known, and as there is no paying of rent, or 


the like, which would, according to Fermor's 


w 2 Vezey, 481. 


caſe, admit the poſſeſſion of the reverſioner, “, 
there can be nothing to obſtruct the full 


force and operation of the feoffment and 


| fine, 


In a cafe of this kind, it ſeems adviſable 
that the term ſhould be previouſly aſſigned 
to an indifferent perſon ; that there ſhould 
then be a feoffment with livery of ſeiſin; 
after that, a fine ſhould be levied; and then, 


by a third deed, reciting the aſſignment, 
feoffment, 


(341 } 


feoffment, and fine, the ſes of the feoff- 


ment and fine ſhould be declared, and it 
ſhould be alſo declared, that the term was 
aſſigned to attend the inheritance, not gene- 
rally, but as acquired by the feoffment and 


fine. 


The term may in this caſe be aſſigned ab- 
ſolutely without any truſts deelared in the 
deed of aſſignment, leaving it to the ſubſe- 
quent deed to direct them; or it may be 
aſſigned in truſt for ſuch perſon or perſons 


as the aſſignor ſhall appoint, and in default 


of ſuch appointment in truſt for the aſſignor. 
Either caſe will effectually ſerve the purpoſes 
of the aſſignment. If no truſts are declared 
in the deed of aſſignment (as the ſtatute of 
frauds prevents any reſulting truſt) when the 
aſſignor makes the feoffment, he does not 
make it as being in poſſeſſion under the 
term (for that he has abſolutely transferred to 
another) but as having an actual poſſeſſion, 
without having apparently any legal or equit- 
able title to the lands. For after the aſſign- 
ment he has certainly 20 right to the poſſelſion, 
but muſt be conſidered as a wrongful wwith- 
holder *. In this caſe then it is very clear, 
that the feoftment, which acquires the tor- 
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tious freehold, does not forfeit the term veſted 
in the aſſignee: conſequently, if the eſtate of 
freehold, as acquired by the feoffment, ſhould 


be avoided by the entry of the reverſioner, 


ſtill the term will remain unforfeited. So 
if the aſſignor made the feoffment, as being 
ceſtuique truſt of the term, ſtill the feoffment 
could work no forfciture of the legal eſtate 
of the truſtee, as I have endeavoured to ex- 
plain elſewhere ?. 


It would be unneceſſary to dwell upon the 
utility of the aſſignment of the term, in pre- 
venting a forfeiture of it by the feoffment. 
T5 Mw however, farther obſervable, that if 
the feoffor had not previouſly made an aſſign- 
ment, the feoffment would have extinguiſhed 
the term. For in ſuch a caſe, the term 
would have paſſed by the feoffment and 
livery from the zermor; and yet it would 
not have been transferred to the feoffee, for 


the fee paſſed to him : neither could the firſt 


leſſor or reverſioner have it *. 


Lord Hardwicke * laid it down as a rule, 

ce that a fine levied by a fermor for years is a 
« forfeiture; but the reverſioner has five 
« years after the expiration of the term to 
ce enter.” 


( 323 ) 
te enter.” The caſe of Whaley v. Tankard 
agrees with this opinion : for both ſpeak of 
the forfeiture incurred by the lee himſelf, 
But Lord Coke, in Margaret Podger's caſe *, 
ſeems to make a diſtinction, where the leſſee 
for years, and the Igſor are both diſſeiſed, and 
a fine is levied upon ſuch newly- acquired 
eſtate by diſſeiſin ; for in this caſe, he ſays, 
that after five years run upon the fine from 
the time it was levied, the leſſee and leſſor 


are both barred by the non-claim. Now if 


this diſtinction of Lord Coke be true, then 
whether the feoffor in the principal caſe 
makes his feoffment as cęſtuigue truſt of the 
term (in which caſe he would be tenant af 
ill to the truſtee) or whether he makes it 
as a wrongful witholder or deforceor, after 
an abſolute aſſignment of the term, in either 
caſe he not only diſſeiſes the reverſioner, but 
alſo the eſtate of the truſtee © or termor: and 
then if a fine is levied upon this eſtate of 
freehold by diſſeiſin, and five years paſs 
without any claim, the reverſioner will be 
barred of his entry. I muſt, however, ap- 
prize the reader, that the diſtinction made 
by Lord Coke, in Margaret Podger's caſe, 
has been denied to be law upon the authority 


d Supra. 


© 9 Co. 105. b. 


d Vide 2 Vezey, 
481, 


of the caſe of Whaley v. Tankard. Though + vide z Vent. 
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indeed there appears to-me to be a material 
diſtinction -between the two caſes. This 
diſtinction was recognized by the court in 
the ſame caſe of Whaley v. Tankard, who 
faid, that in that caſe the leſſee came in with 
privity, and was trufted with the poſſeſſion : 
but that in the caſe cited by Lord Coke, 
the diſſeiſin was committed without the con- 
ſent of the leſſee. Even ſuppoſing the term 
had not been previouſly aſſigned, and the 
feoffor, as termor for years, had made the 
feoffment, yet there does not ſeem to be ſuch 
a privity between the termor and reverſioner 
in this caſe, as to bring it within the reaſons 
of Fermor's caſe, or that of Whaley v. 
Tankard. Tn this caſe the termor comes in 
by a decree of the court, and is not entruſted 
with the poſſeſſion. Whilſt indeed the equity 
of redemption continued, there ſubſiſted a 

privihy between them as mortgagor and mort- 

gagee; but the decree of forecloſure entirely 

deſtroyed that privity. I ſhall conclude by 

fa Atk. 631. citing the opinion of Lord Hardwicke *, who 
ſaid, if a man purchaſes an eſtate, which he 

« ſees himſelf has a defect upon the face of the 

.deeds, a fine levied will be a bar; for the 

defef? upon the face of the deeds is often the 

occaſion of the fine's being levied. 


It 


E 
It may not be unacceptable to ſubjoin the 
form of an antient deed of feoffment in 


Engliſh, with a declaration of the 2/ to the 
ſeoffee. 


Know all men by theſe preſents, That I 
William Hartwell, of , in the county 
of Middleſex, gentleman, for and in conſide- 
ration of a certain ſum of money, have grant- 
ed and enfeoffed, and by theſe preſents do 
confirm unto John Hannay, of —, in 
the county of Middleſex, aforeſaid, gentleman, 
and to his heirs and aſſigns, all thoſe meſ- 
ſuages, lands, tenements, and hereditaments, 
ſituate and being [She parcels, Sc. ſhould be 
here inſerted, and deſcribed | with all and every 
of the appurtenances. thereto belonging, or 
in anywiſe appertaining, to have and to hold 
the ſaid meſſuages, lands, tenements, here- 
ditaments, and premiſſes, with their and 
every of their appurtenances, unto the ſaid 
John Hannay, his heirs and aſſigns, to the 
only uſe and behoof of the ſaid John Hannay, 
his heirs and aſſigns for ever. And I the 
ſaid William Hartwell, my heirs and aſſigns, 
will warrant, and for ever defend the afore- 
ſaid meſſuages, lands, tenements, heredita- 
ments, and premiſſes, hereby conveyed, or in- 
tended ſo to be, with the appurtenances, unto 
the ſaid John Hannay, his heirs and aſſigns, 
againſt all and every perſon or perſons 
whomſoever. ' In witneſs whereof, I have 

b 2 hereunta 
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hereunto ſet my hand and ſeal, this —— da 


of 


—, in the year of our Lord Y 


Signed, ſealed, and 


delivered, in the 
preſence of 


Livery of Seiſin indorſed. 


Mem.—On the day and year above. 


* 


mentioned, he, the ſaid William Hart- 
well, [or A. B. of „ gentleman, 
by virtue of the power and authority 
to him given by the within- named 
William Hartwell] did enter into and 
upon the premiſſes within mentioned 
to be conveyed, and take and deliver 
quiet and peaceable poſſeſſion, and 
livery and ſeiſin thereof to John 
Hannay [or to D. E. authorized and 
appointed by him to take and receive 
the ſame] according to the force and 
effect of the within-written deed, in the 
preſence of us, 


©. GRANTS. 


Conn 
GR AN EMS 


OTHING could be more ſimple, and 

at the ſame time better adapted to 
transfer the poſſeſſion of lands, than the 
antient conveyance by feoffment and livery. 
But the nature of the feudal ſyſtem ſoon 
obliged men to contrive other modes of 
aſſurance for the purpoſe of conveying ſuch 
ſpecies of property, as could not be aliened 
by livery of ſeiſin, or the mere delivery of 
poſſeſſion. Thus, according to the feudal 
doctrines, the lord, upon giving lands to a 
feudatory, ſtill reſerved to himſelf ſervices 
either expreſſed or implied: from which cir- 
cumſtance the lord was ſaid to be ſeiſed of 
a ſeignory, whilſt the feudatory or tenant had 
the feud, or the poſſeſſion held by feudal 
ſervices *. This poſſeſſion or feud, the feu- 
datory might by permiſſion of the lord trans- 
fer by public inveſtiture, or livery of ſeiſin; 
and ſo the lord on the other hand might with 
the permiſſion of the tenant convey his ſeig- 
Y4 nory. 


2 Wright's Ten. 
30, 3 Is ; ; 
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nory. But then this ſeignory could not be 
transferred by livery of ſeiſin, becauſe it was 

a thing whereof no poſſeſſion could be had, 
So too after the feudal law permitted aliena- 

tions in fee, for life, or years, the tenant or 

feudatory thought it advantageous to carve 

leſſer or particular eſtates out of the ſeiſin of 

his original feud, whereby he reſerved to 

himſelf the reverfon; or perhaps in parting 

with the whole of his feud, he in return ſe- 
cured to himſelf a rent charge ; or in making 

leaſes, he reſerved an annual rent, &c. In 

theſe caſes, as in that of the ſeignory, neither 

the rent nor reverſion could be granted by 
livery of ſeiſin, for of theſe things no poſſeſ- 
ſion could be taken. Now in order to con- 

vey this ſpecies of property, and to ſupply 
the notoriety of livery of ſeiſin, it was thought 
that the delivery of the deed, which contained 
the intention of the parties (the. one of parting 
with, and the other of receiving the property) 
was the beſt, and only method to effectuate 
that purpoſe. Upon this account all ſuch 
kind of property, whereof no actual poſſeſſion 
could be taken, was ſaid to lie in grant; ſuch 
as ſeignories, rents, ſervices, reverſions, com- 
mons in groſs, tithes, &c. which, in contradiſ- 
tinction to corporeal hereditaments, were called 
| incorporeal 
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incorporeal hereditaments, becauſe they wanted 


the ſubſtantial and permanent quality of land, 
houſes, wood, &c. 


The conveyances by feoffment and grant, 
were the two original and principal convey- 
ances at the common law for conveying the 
two ſpecies of property above alluded to. 
A grant may properly be defined to be, a 
gift in writing of ſuch things as cannot paſs 
by livery of ſeiſin. Before the ſtatute 29 

Car. 2. it was ſaid to be a gift of ſuch things 
as could not paſs by word only without any 
writing, as rents, reverſions, &c. Taking it, 


however, in this ſenſe, all conveyances by the 


king, and bodies politick, were properly grants; 
for they could not convey but by a deed®. 
So alſo the term grant may in its common 


d Weſt. Sym. 
pl» I. l. 290. 


acceptation be applied to a feoffinent, fine, re- 


covery, bargain and ſale, leaſe and releaſe, 
&c. But grant in its true meaning muſt be 
underſtood of a conveyance of incorporeal 
hereditaments. In this ſenſe alone I ſhall 
conſider it in the enſuing pages. 


The mode, which I ſhall adopt in treating 
this ſubject will be to conſider, 1ſt. What 
things, which do not lie in livery, are allowed 


by 
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by the law to be oranted, or transferred from 
one man to another. 2dly. What are the 
peculiar properties of ſuch things as lie in 
grant. 3dly. By what operative words they 
will paſs. And, laſtly, the manner in which 
_ reverſions, and rents, &c, are granted. 


If a man has common in groſs of paſture 
fans number granted to him in fee by deed, it 
is ſaid, that the grantee may grant, or transfer 
it to another, becauſe the word heirs implies 

©2 Roll. ab. 46. A ſigus. But even now a common in groſs 
ſans number for life or years, cannot be 
granted over, unleſs the grant had been to the 
« Perk. f. 103. firſt orantee, and his aſſigns 45 However, 
*z Rall. ab. 46. Rolle makes a quære as to this caſe.. Com- 
mon of paſture for a certain number of cattle 
is transferrable without the word guns added 
f Perk. f. 203. in the firſt grant. The difference then in 
theſe caſes is between common of paſture 
with, and without number. It is held, that 
the grantee of a common may grant it, be- 
fore he has had ſeiſin thereof, becauſe by the 

£2 Roll. ab. 47. grant he is ſeiſed of the freehold *. 


The conveyance by which common of 
| paſture in groſs may be granted, is a grant at 
It. . 6179, common law *; or common of paſture may be 


Weſt. Symb. 3 
pl. 1. 1, 294. extinguiſhed 


; 
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extinguiſhed by a releaſe to the tenant of the 
land. It was faid by Crew, C. J. that com- 
non for beaſts might be limited to uſes '; 
whereas Dodderidge was of opinion in the 
ſame caſe, that commons could not be granted 
to a uſe, quia ipſo uſu conſumuntur ; if this 
latter opinion be law, then common in groſs 
cannot be paſſed by a bargain and ſale, or 
covenant to ſtand ſeiſed. However, it ſeems, 
without doubt, that common when conveyed 


with lands, may paſs with the lands by either 


of thoſe conveyances !, and indeed lands can- 
not paſs without the common, which is appen- 
dant to it”. So a common in grols certain 


may be granted * a fine , though not * a 


common recovery *. 


A corody certain (ſecus as to a corody un- 
certain?) and rents, or ſervices, are grantable 
over in fee, for life, or years . A rent may 
be granted before the grantor is ſeiſed of it; 
as if a leaſe be made to begin at Eaſter, and 
before that time the leſſee grant his term to a 
ſtranger, this grant is good *, But if a man 
grants a rent out of the manor of Dale, when 
he has no property therein, and afterwards 
he purchaſes the manor, yet ſtill the grant of 


Shep. T. 319. 


3 W. Jones, 
118. 

& Ibid. 127. 
Sup. Vide 
Bro. ab. tit. 
feoff. al, uſes, 
pl. 10. 


l Vide Weſt, 
Symb. pl. 1. 
l. 396. 


m Perk. ſ. 104. 
n x Cruiſe, 121. 


0 2 Cruiſe, 168. 


| Pig. Rec. 96. 


P 2 Roll. ab. 48. 


a Shep. T. 237. 
2 Roll. ab. 45. 


r Perk. ſ. 91. 


the rent, : as it was void! in the beginning, ſhall 


never 


v Perk. ſ. 65. 
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never take effect . But though a man can- 
not by a preſent grant charge thoſe lands 
which he has not at the time of the grant, 
yet if a man grants the reverſion of an acre 
of land, when he has nothing in the land, by 
a fine executory, and afterwards the .reverſion 


is purchaſed by him, the grantee may in this 


t Idid. 66. 


caſe enter when the reverſion falls, or have 


execution thereof by a /cire facias. So a 
grant of a rent charge to be iſſuing out of a 
reverſion expectant on a particular eſtate is 


good to charge the lands after the death of 


T Ibid, 92. 


the tenant”, But no rent can be reſerved 


upon the grant of incorporeal. hereditaments, 


Co. Litt. 244. 
. 


x 2 Roll. ab. 18. 
Y Co. Lit. 144. a. 
Z 2, Co. 69. b. 
72> b. 

Vaugh. 52. 


2 2 Vent. 260. 
266. 


d Comm. 290. 


nor out of a right, as if a diſſeiſee releaſe to a 
diſſeiſor, reſerving a rent, the reſervation is 
void“. 


Rents may be reſerved on, or created by, a 
fine executed *, bargain and ſale”, common 
recovery (not only out of the poſſeſſion of 
the recoveree, but of  ceftuique uſe) leaſe and 
releaſe, or covenant to ſtand ſeiſed *, 


Veſted remainders may be granted. But by 
the common law, if there had been a deviſe 
of a term to A. for life, remainder to B.; here 


B. could not in the life-time of A. grant his 
' remainder; 


; 2 

remainder ; becauſe, as A. might outlive the 
term, it was an uncertain event, whether B. 
might ever come in poſſeſſion under the term, 
which uncertainty, or poſſibility was not 
grantable over. So if a leaſe had been 
made to two for their lives, the remainder to 
the executors of the ſurvivor, now as this 
chance of ſurvivorſhip was extremely uncer- 
tain, it could not have been granted or trans- 


© 10 C0.47. a. h. 
Vide Shep. T. 
238. as to the 
grant of a poſſi= 
bility coupled 
with an intereſt. 


ferred *. But it has of late been held, that if 4 Co. Litt.46.b. 


a term is deviſed to A. for life, remainder to 
B. for the reſidue thereof, ſuch poſſibility may 
be aſſigned * : and if it were not in ſtrictneſs 
to operate as an af/ignment, yet it would be 
good as an agreement, eſpecially when made 
for a valuable conſideration. So where there 
were two co-heirefſes to J. S. and being in 
expectation of gaining conſiderably by him, 
they agreed in the life-time. of J. S. to divide 
between them whatever ſhould come to them 
by virtue of his will; now though this agree- 
ment was concerning ſo remote a poſſibility, 
yet it was eſtabliſhed by a decree of the court 
of Chancery. It is alſo held, according to 
the-preſent courſe of chancery, that not only 
a ruſt, but even the poſſibility of a truſt, is 
grantable over®, 


The 


© 2 P. W. 608. 


Ibid. 


f 2 Pp. W. 182. 


g Vide ſup ra, 
69. 


| (3 2} 
The books make a diſtinction between x 


- poſſibility, and an intereſt, If a leaſe is made, . 


d Co. Litt. 46. b. 


i Moor, 27. 
Skerne's Caſe. 


it 18 not perfected till entry by the leſſee ; yet 
even before the entry the leſſee has an intereſt 
in the term, which he may transfer *, But 
where A. made a leaſe of forty years to B. 
and it was covenanted that if the leſſor found 
the premiſſes well and ſufficiently repaired at 
the expiration of the term, then the leſſee 
ſhould hold over during forty years longer ; 
the Ieſſee granted totum intereſſe terminum, et 
terminos gue tunc habuit in tenementis illis, and 
it was held that this aſſignment did not paſs 
the term expectant on the firſt term, for that 
was but a poſſibility, and no intereſt. So there 
has been a diſtinction taken between ſuch 
poſſibilities, as we have juſt mentioned, and 
thoſe which are a kind of incidental or natural 
produce, ariſing out of lands let upon leaſe: 
for theſe latter poſſibilities are ſaid to be 


| grantable over. Thus if a leſſor covenants 


and grants, that the leſſee for years after the 
expiration of the leaſe may carry away the 
corn growing upon the premiſſes, now though 
it be a poſſibility, whether any corn may be 
growing at the end of the leaſe, yet as the 
leſſor is owner of the ſoil, out of which the 
corn muſt ariſe, he has a power to grant it to 


the 
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the leſſee *. So if A. leaſes land to B. for 


years, and grants that he ſhall have the natu- 
ral and yearly fruit of the ſoil, which ſhall be 
on the land at the expiration of the term, 


ſuch as graſs, &c. this grant is valid, and 


paſſes the property to the grantee ', The 
grant of all the tithe wool of ſuch a year, is 
good in its creation, though it may happen 
there was no tithe wool in that year. But 
the grant of the wool, which ſhall grow upon 
ſuch ſheep, as the grantor ſhall afterwards 
purchaſe, is void. 


A contingent remainder may be granted or 


paſſed before it veſts, ſo as to bind the intereſt, 


which may afterwards accrue by the contin- 


gency: but this cannot be effected by any 
other conveyance than a fine by way of Hop- 
pel, or poſſibly by a common recovery“. 
Thus“, where A. made a feoffinent to the 


uſe of himſelf for life, and after the death of Wente and 


himſelf, and M. his wife, to the uſe of B. his 
eldeſt ſon for life, and after the death of A. 
M. and B. to the uſe of B. and his heirs male 
of the body, and for default of ſuch iſſue to 
the uſe of the heirs of B; B. had iſſue a 
daughter, and by fine, and indenture granted 
to D. for 500 years, to commence after the 

5 death 


k 2 Roll. ab. 47, 
8 


48. 
Hob. 132. 


12 Koll. ab. 48. 
Hob. 132. 


Ibid, 


m Fearne, 537. | 
edit. 4. 


n Pollex. 54, 55. | 


Lower. 


Fearne, 535. 


— 


— 
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23 P. W. 372» 


Supra 285. 


p Fearne, 536. 
edit, 4. 


„ 

death of A.: B. and M. died, and A. ſur- 
vived; it was held that the eſtate limited to 
B. was a contingent remainder; and though 
B. levied the fine for 500 years, and died 
before the contingency happened, yet his heir 
afterwards, when the contingency happened, 
was bound by the fine during the 500 years, 
and that if the fine had been in fee, the heir 
would have been bound for ever. 


In the caſe of Vick v. Edwards », which 
we have before ſtated, Lord Talbot held that 
a fine would bar the contingent remainder to 
the ſurvivor, and paſs a good title to a pur- 


chaſer. It is obſerved by Mr. Fearne“ with 


reſpect to this caſe, that Lord Talbot did not 
ſeem to advert to the circumſtance of the 
fine's being levied by the perſon, who had the 


particular eſtate for life, as well as the con- 


tingent remainder; and conſequently deſtroy- 
ing that contingent remainder, inſtead of 


merely paſſing it by eſtoppel. 


There are different modes of paſſing veſted 
remainders. If an eſtate is limited to A. for 
life, remainder to B. for life, or in fee, B. 
may transfer this remainder to another by a 
grant at common law (though to ſuch grant 

© | attornmem 


t 397 I 


attornment was formerly neceſſary *) or by a 


bargain and fale*, or leaſe and releaſe *, or 


covenant to ſtand ſeiſed*, or by a releaſe to 
the particular tenant". But if there be an 
eſtate for life, remainder to J. S. in tail, J. S. 
cannot by any of the conveyances juſt men- 
tioned paſs his eſtate tail in remainder, ſo as 
to exclude the claims of his iſſue, for they 


can only transfer, what the grantor lawful- 
ly may grant, viz. a baſe fee, determinable 


by the entry of the iſſue in tail®, How- 
ever, if in this caſe J. S. levies a fine, it will 
completely bar the claims of the iſſue in 


q _, ſ. $69. 
578 


, Vaugh. 51. 

$ Butl. note 3. 

Gn Litt. 279. a. 
t 2 Co. 15. a. 8 

Vide ſupra. 

V Litt, ſ. 46 Yo 


u Vide 2 Salk, 
619. 


tail“. So if there be tenant in tail in poſſeſ- 3 co. $4. a 
ſion, the iſſue in tail may, during the life of 
the tenant in tail, bar the entail by levying a 


fine *. * 3 Co. 51. Js 


But though a fine levied by a tenant in tail 
in remainder bars the entail, yet a common 
recovery has not this power; for if there be 
a tenant for life, remainder to J. S. in tail, if 
J. S. wiſhes to ſuffer a recovery to bar the 
eſtate tail in remainder, he muſt previouſlſy 
procure a ſurrender of the life eſtate to the 
perſon againſt whom the writ of entry is to be 
brought. 


Y 2 Cruiſe, 30, 
31. 

20 Geo. 3. c. 20. 
ſ. 2. 


2 Reverſions 
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27 Litt. ſl. 568, 


22 Co. 51. a. 


d Vaugh, 57. 


© Butl. note 3. 
Ca. Litt. 270, a. 
d 5 Co. 8. b. 

11 C 46. b. 


47. a. 


© % 
5 Co. 39. b. 
Litt. ſ. 575. 


$ Vide 2 Cruiſe, 
237 18, 14. 
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Reverſions are alſo a ſpecies of incorporeal 
hereditaments, and may be paſſed by a grant 
at common law *. Reverfions differ very ma- 
terially from remainders in this reſpect, viz. 
that the former are deemed to be a preſent 


actually vefted intereſt, which may be granted 


ſo as to take effect during the lives of the par- 
ticular tenants; whereas, with reſpect to the 
latter, if A. be tenant in tail, remainder over 
to B. in tail, and B. bargains and ſells to D. 


during the life of A. this grant is abſolutely 


void, becauſe it can never take effect in poſ- 


ſeſſion . 


Reverſions may alſo be granted or trans- 


ferred by a bargain and fale*, leaſe and re- 


leaſe ©, covenant to ſtand ſeiſed *, by a fine *, 
or releaſe to the particular tenant *, How- 
ever, a common recovery ſuffered by a rever- 
ſioner will not paſs the reverſion, becauſe in 
order to ſuffer a recovery, it is abſolutely ne- 
ceſſary that the tenant to the præcipe ſhould 
have an actual eſtate of freehold s. 


Advowſons are likewiſe a kind of property, 


which lie in grant, and are transferrable from 
one perſon to another *, Indeed it is ſaid, 
that the grantee of an advowſon may grant it 

before 


t Litt. f. 617. 
Co. Litt. 3 32. a. 
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before any preſentment*, As an advowſon in 
groſs may be limited to uſes *, it ſeems, that 


12 Roll. ab. 47. 


& W. Jones, 118. 


it may be transferred by a bargain and ſale, 


leaſe and releaſe, and covenant to ſtand ſeiſed. 
So a fine may be levied of an advowſon in 
groſs'. In Dormer's caſe”, it was aſſigned 


1 8 Co. 145. BY: 
m 5 Co. 40. a. b. 


for error, that a writ of entry in the paſt did 


not lie of an advowſon; it was, however, re- 
ſolved, that a recovery might be ſuffered of 
an advowſon. But it has been ſaid®, that 
this muſt be underſtood of an advowſon ap- 
pendant to a manor, and not of an advowſon 
in groſs ; however, it is agreed, that a reco- 
very may be ſuffered of an advowſon, toge- 
ther with a very ſmall quantity of land. 


Seignories, tithes, and franchiſes, ſuch as 
views of frankpledge, perquiſites of courts, 
leets; to have a lordſhip paramount; to have 
waifs, wrecks, eſtrays, treaſure trove, royal 
fiſh, forfeitures, and deodands ; to have the 
conuſance of pleas ; to have a bailiwick, or 
liberty exempt from the ſheriff; to have a 
fair or market; or to have a foreſt, chaſe, 
park, warren, or fiſhery, and the like, are 
grantable over from one man to another: in 
fee, for life or years”. F 


Z 2 It 


n Vide 2 Cruiſe, 
167. 


02 Wil, 116. 


2 Comm. 37, 38. 


Pp Shep. y 1 239. 
Vide the caſes 


referred to in 


note 1. 


| 
: 
[4 
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4 Har. Co. Litt. 
note 1. 144. b. 


r Perk. ſ. 101. 
7 Co. 28. b. 


Har. Co. Litt. 
2. A, Note 1. 


Shep. T. 240, 
241. 
Co. Litt. 232. b. 


Shep. T. 241, 


„ 
It was formerly doubted, whether an an- 


nuity was affignable, even if the word afigns 


was inſerted in the grant; however, it is now 
ſettled, that it is transferrable even without 
the word Agnus . Still in the ſpecial caſe 
of a grant of an annuity pro conſilio impenden- 
do, if the word affigns is omitted, it is not 
transferrable”. An'annuity of inheritance is 


forfeitable for treaſon, like corporeal heredi- 


taments; yet it does not come within the 
ſtatutes of mortmain, nor is it entailable with 
the ſtatute de donts *. 


A men may give or grant his title dees 
to another, who may either keep or cancel 
them; and ſo a man may give away his 
title deeds of his eſtate in fee ſimple, and his 
heir can have no remedy”. But a tenant in 
tail cannot give away the title deeds belong- 
ing to the eſtate tail no more than the lands 
themſelves”. So if a man mortgages his 
lands, arid does not deliver up the title deeds, 
and afterwards makes a ſecond mortgage to 
a man without notice, and delivers up the 
title deeds to the ſecond mortgagee, upon a 
bill of forecloſure brought by the firſt mort- 
gagee, and to have the title deeds delivered 


a Up to him, the court will vot compel the 


ſecond 


_ 


„ 

ſtcond mortgagee to deliver up the title deeds, 
unleſs the firſt mortgagee pays him his mort- 
gage money. This was the point in the 
caſe of Head v. Egerton *, 


Having pointed out ſuch things as lie in 
grant, which are grantable over, and alſo 
the different conveyances by which they paſs, 
it remains to ſhew ſuch particular kind of pro- 
perty as lie in grant, which at the ſame time 
is not allowed to be transferred. It is a pretty 
general rule, that all things which are granted 
to a man by reaſon of any rut touching the 
perſon of the grantor, cannot be granted over, 
unleſs the grant is made to the grantee, and 
his gn. Nor can an office of truſt re- 
ſpecting the grantor be exerciſed by deputy, 
unleſs the grant provides for that circum- 


3 P. W. 280. 


Y Perk. ſ. 99. 
cites 19 H. 8.10, 
11 E. 4. 1. 


ſtance =, or unleſs it is limited to the heirs of = Perk. f. 100. 


the grantee *. The office of carver, or ſewer, 
or chamberlain, &c. cannot be granted over, 
or uſed by deputy, if the grant is not made ex- 
preſsly for that purpoſe *. Though the ſhe- 
riff*s office be not grantable over, yet it may 
be exerciſed by deputy *. It has been held, 
that where one office is incident to another, 
ſuch incidental office cannot be ſeparated from 


the principal, Therefore, when the king 


2 granted 


* Shep. T. 240g 


v Perk. ſ. 101, 
| 


* Shep. T. 237 
238. 


Z 2 Salk. 439. 


© Co. Lit. 214. a. 


& 2 Comm. 442. 
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granted the office of ſbire- clerł of a county, 
the grant was held void, the office of ſhire- 
clerk being inſeparably incident to that of 
7 4 Co. 32-b. fheriff”?, So the grant of the office of marſhal, 
| with a reſervation of the office of chamberlain, 
is void *, 


Choſes in action, or rights of going to law, 
are not (ſtrictly ſpeaking) aſſignable, or trans- 
ferrable © Thus a bond is a choſe in action, 
and by the rules of the common law is not 
grantable over: and though we daily ſee 
aſſignments of bonds, yet theſe aſſignments 
are rather in the nature of letters of attorney 
authorizing the aſſignee to ſue in the aſ- 
ſignor's name; or (to uſe the words of Sir 
W. Blackſtone ©) © when in common accep- 
«© tation a debt or bond is ſaid to be aſſigned 
e over, it muſt ſtill be ſued in the original 
ce creditor's name; the perſon to whom it is 
ce aſſigned being rather an attorney than an 
te aſſignee, But the king is an exception to 
ce this general rule, for he might always 
cc grant or receive a choſe in action.“ And 
though a bond or obligation cannot be 
granted or aſſigned over, yet the obligee may 
grant the deed itſelf to another, who may 


either cancel it, or deliver it up to the 


obligor. 
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obligor*®. The reaſon given, why theſe * Os: Linh nay 


choſes in action cannot be aſſigned over, is 
becauſe it was thought to be a great encou- 
ragement to litigiouſneſs to permit a man to 
make over .to another his right of going to 


law. But notwithſtanding this rule of /aw, * » Comm, 442. 


yet equity has in many caſes ſupported aſſign- 
ments, and grants of choſes in action. For 


though in the caſe of Burnet v. Kynaſton*, 


where a man married a woman entitled to a 
mortgage in fee, and afterwards aſſigned his 
intereſt in the mortgage to truſtees to call in 
the money, and to lay it out in lands to be 
ſettled upon him and his wife, and their iſſue: 
after this aſſignment the huſband died, and 
then the wife died ; it was decreed, that this 
mortgage of the wife was but a choſe in 
action, and not aſſignable till reduced in poſ- 
ſeſſion by the huſband: yet the grounds of 
that caſe ſeem to be from the want of a con- 
ſideration paid to the huſband, ſufficient to 
change the property in action of the wife. 
For in a fubſequent cafe ® it was held, that a 
man entitled to a choſe in action in right of 
his wife, as he might releaſe, or forfeit it, ſo 
might he aſſign it for a valuable conſideration; 
and that a man, entitled to a cheſe in action in 
his o right, might aſſign it without a valu- 
Z 4 able 


2 2 Vern, 401, 
402. 


Lued Carteret 
v. Paſchall. 
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E 2 Vern. 540. 
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able conſideration. Indeed in this laſt caſe 


it was held, that if a feme ſole has a decree to 
hold and enjoy lands until a certain debt be 
paid to her, and ſhe is in poſſeſſion of the 


lands under the decree, and marries, her huſ- 


band may aſſign it without any conſideration. 
So it is alſo of a judgment extended upon an 


klegit. . 


So in Crouch v. Martin i, it was held, and 


decreed, that a ſeaman's. wages, which are a 


choſe in action (being due by contract, al- 
though the ſervice be not done) were aſſign- 
able for a valuable conſideration in equity; 
and in ſuch caſe the aſſignee alone becomes 
entitled to receive them. So, payment to 
the obligee of a bond by the obligor, when he 


has notice of a previous aſſignment, is void *: 
though it is otherwiſe if he has xo? notice of 


the afſignment', As equity therefore has 
eſtabliſhed the grants, and aſſignments of 
choſes in action, the ſame rules with regard to 
notice ſeem to apply to the grantees and 
aſſignees of choſes in action as relate to pur- 
chaſers and mortgagees of landed property. 


Thus, where a man poſſeſſed of a choſe in 
action, for a valuable conſideration aſſigned 


18 of i it to J. S, and afterwards for a va- 
luable 
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luable conſideration aſſigned over not only 
the remaining part, but alſo the part already 
granted, to A.-B., who had no notice of the 
former aſſignment ; it was held that the firſt 
aſſignment ſhould take place } in preference to 
the ſecond”, 


As a choſe in action cannot at lat be grant- 
ed or aſſigned, ſo neither can a right of entry 
for ſimilar reaſons". Therefore, if a diſſeiſee 
of land grants his right to a franger, the 
grant is void; though a releaſe to the di Mei- 
for himſelf had been good. | 


The Ape of things, which lie in grant, 
do not generally extinguiſh the power of 
granting them. Therefore, if there be lord 
and tenant, and the tenant legſes his tenancy to 
the lord for /ife, ſtill the lord may grant his 
ſeignory to a ſtranger, though at the time it 
was in ſuſpence. But it is ſaid that if a grantee 
of a rent charge purchaſes parcel of the land, 


n Co. Litt. 2 14. a. 


- ® Perk. f. 86. 


out of which the rent charge is iſſuing, it ſhall 


be extinguiſhed for the whole, though ſecus 
as to a rent ſervice v. Perkins ſays, that if 
there be lord and tenant, and the tenant en- 
feoff (by which word we may ſuppoſe the fee 
to have Paſſed) the lord of the tenancy upon 

condition, 


; PLitt, f. 222s 


vide on this 
head Co. Litt. 
147. b. 148. a. b. 
149. a. b. 


s Perk. ſ. 89. 


r Wright's Ten. 
171. 


® Brac. lib. 2. 


cap. 35. f. 13. 
Co. Litt. 309. a. 
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3 the lord may ſtill grant his ſeignory; 
for if the condition be broken, and the tenant 
enter, the ſeignory is revived. | 

In the preceding obſervations on grants, I 
have frequently hinted at the neceſſity in 
moſt caſes at the common law of attornment 
to complete thoſe grants. With reſpect to 
attornments we are to obſerve, that they 


owed their origin to the feudal ſyſtem. As 


the feudatory could not by the feudal law alien 
the feud without the conſent of the lord, ſo 
neither could the lord alien his ſeignory with- 
out the conſent of the tenant". From this 
circumſtance aroſe the doctrine of attorn- 
ment, which was nothing more than an in- 
dication of the conſent of the tenant upon the 
alienation of the ſeignory, or fealty and ſer- 
vices by the lord. Upon the reaſons of at- 
tornments, we find this paſſage i in Bracton * : 
« Videndum ſi dominus attornare poſſit 
© alicui homagium, et ſervitium tenentis ſui 
contra voluntatem ipſius tenentis ; et vi- 
* detur quod non: et maxime homagium ; 
« quia tale ſequeretur inconveniens, quod 
© poſſit eum ſubjugare capitali inimico fuo, 
te et per quod teneretur ſacramentum fideli- 


tatis facere ei, qui eum damnificare inten- 


« (qeret. 
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« deret. Eſt et alia cauſa, quare homagium, 
cc et ſervitium attornare non poſſit, ut fi velit 
« homagium attornare tale, qui nihil habeat 
in bonis, unde poſſit warrantizare, defen- 
« dere, et excambium facere.”” Attornments 
were not only neceſſary upon grants of ſeigno- 
ries, but upon grants of rents, remainders, 
and reverſions expectant upon eſtates for life, 
years, or in tail. But the doctrine of attorn- 
ments was in a great meaſure avoided by the 
introduction of conveyances 20 w/es : and in- 
deed by the ſtatute 4 Ann. c. 16. ſ. 9. it is 


I Wright's Ten. 
172. 


rendered uſeleſs. This ſtatute enacts, that 


all grants or conveyances, by fine, or other- 
wiſe, of*any manors or rents, or of the re- 
verſion or remainder of any meſſuages or 
lands, ſhall be good without attornment of 
the particular tenants; provided that no ſuch 
tenant be damaged by payment of rent to 
any ſuch conuſor or grantor, or by breach 
of any condition for non- payment of rent, 
before notice given him of ſuch grant by the 
conuſee or grantee. The ſtatute 11 Geo. 2. 
c. 19. ſ. 1 1. alſo enacts, that all attornments 


of tenants to ſtrangers, of any hereditaments 


within England, Wales, or Ber wick, ſhall be 
void, and the poſſeſſion of their leſſors ſhall 
not be affected by any ſuch attornments; 

95 ” provided 


V Litt. f. 616, 
617, 618, 


Cq. Litt. 232. 
2 4 
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provided that that ſtatute ſhould not affect 
any attornments made purſuant to ſome 
judgment at law, or decree or order of a 
court of equity, or made with the conſent of 
the leſſor, or to any mortgagee after the mort- 


gage is forfeited, 


Secondly, Mat are the peculiar properties 
of ſuch things as lie in grant? 


] believe it to be a pretty general rule, 
that things which lie in grant, and do not 
paſs by livery, cannot be diſcontinued by any 
conveyance, whether by fine or otherwiſe”, 
The reaſon of this is, becauſe a grant of this 
kind of property paſſes only what the grantor 
lawfully may paſs. Thus, if a tenant for 
life or years, of an advowſon, rent, common, 
&c. grants in fee, this grant only paſſes his 
eſtate for life, or years, and is no forfeiture v. 
Another reaſon for this ſeems to be, becauſe | 
the term diſcontinuance was introduced to diſ- 
tinguiſh the power, which it afforded the 9i/- 


continues to reſtore his right by a#on, from the 
power which a 4 ſei n gave the diſſeiſee of re- 
ſtoring his poſſeſſion by entry only. Now though 
theſe two terms, diſeiſin and diſcontinuance, 


were applicable to landed property, yet as the 
owner 


— . ²˙ v— — 
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owner of things, which lie i grant, could ne- 
ver have any remedy by entry, but ſolely by 
action, the diſtinction could never be applied 


a 3 | 
to him *. Vide Butt, 


— — — . — 
i IF; 2 2; , 
— > et en — 
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It is however obſervable, that Littleton pro- 
duces ſeveral examples of diſſeiſins of a rent- 
ſecke” ; and indeed the very remedy, which was ? 3 L wa 
allowed for the recovery of rent, viz. by an aſ- 
ſize of novel diſſeiſin, ſhews us that the word d/- 
ſeifin was not improperly applied to rents. He 
alſo tells us, that there may be a diſſeiſin of a 
rent-ſervice, and rent- change. It ſeems that = . 237. 
a diſſeiſin or diſcontinuance of corporeal heredi- 
taments neceſſarily operates as a difſeiſin or 
diſcontinuance of ſuch incorporeal rights as are 
incident and appurtenant to the land affected 


by ſuch diſcontinuance or diſſeiſin . 2 
| N 


| 4 
y * 
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id 
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* * 
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So there can be no general occupancy of any 
thing, which lies in grant * : for as the law re- 3 
quires the ſolemnity of a deed to paſs this Vaugh. 199. 
kind of property, it follows, that no perſon can 
make a title to thoſe things, without ſhewing 
the deed from which he claims. But even 
before the ſtatute 29 Car. 2. there fnight 
have been a ſpecial occupant of a rent, Thus, 
if .a grant of an annuity or rent had been 


1 | made 


e Litt. f. 739. 


Co. Litt. 388. a. 
2 Roll. ab. 151. 
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made to A. and his heirs during the life of 
B. if A. had died during the life of B. his 


heir would have been a ſpecial occupant ©, 


But if a rent had been granted to A. his exe- 


- cutors, adminiſtrators, and afſigns, during the 


d Har. Co. Litt. 


41. b. note 4» 


life of B., and A. had died, living B., the 
rent would have been determined, unleſs 
there had been an aſſignment of it: for be- 
ing a frechold, it could not go to the execu- 
tors or adminiſtrators b. Thus ſtood the 


common law ; but by the ſtatute of frauds 


and perjuries, 29 Car. 2. any eſtate per auter 
vie is made deviſable; and if it be not de- 


viſed away, it ſhall be aſſets in the hands of 


the heir, if limited to him: and if not limit- 
ed to him, it ſhall go to the executors and 
adminiſtrators, and be aſſets in their hands. 
So that ſince that ſtatute, if an annuity or 


rent is limited to A. during B. 's life, and A. 


dies, living B., A. 's executors ſhall have it 


during B. 's life, though they were not particu- 


© Note D. 3 P. 
W. 264. 


larly mentioned: for the ſtatute not only in- 


tended to prevent the ſcrambling for eſtates, 


but likewiſe to preſerve and continue the 
eſtate during the life of ceſtuiguæ vie; and 
the ſtatute in this caſe does not enlarge, but 
only N the eſtate of the _ 

So 


C $84 
So too it ſeems, that the conſtruction of 
mortgages of incorporeal property differs from 
that of corporeal things. Thus the equity of 
redemption in common mortgages cannot be 
reſtrained to any particular time, nor limited 
to the heirs male, or heirs of the body of the | 
mortgagor *: nor, as it appears, does the r P. w. 26g. 
want of any covenant on the mortgagor's . 
part to pay the principal and intereſt make 288 
any difference; for a conveyance of this kind 
is ſtill a mortgage without any covenant of 
that ſort, nor does it reſtrain the equity f 
redemption*®. I am well aware, that the 2 P. W 272, 
counſel in Bonham v. Newcomb *, laid great =: W. 488. 
ſreſs upon the want of covenants on the * pq 
mortgagor's part, but the Lord Keeper“, in 298 
reverſing the Lord Nottingham's decree, . 
and decreeing in favour of the ręfriction of 
the equity of redemption, ſeems to have 
grounded his decree upon the deſign of the 
mortgagor in making a ſeltlement by the 
mortgage, and upon his intention of doing a 
kindneſs and benefit to the mortgagee. Up- 
on this account Lord Hardwicke, in the caſe 
of Mellor v. Lees*, obſerves, that the caſe * 2 at. 456. 
of Bonham v. Newcomb was an exception to 
the general rule. By theſe few remarks on 
mortgages of landed property, I only mean- 
| to 
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11 P. W. 26. 


nm 2 Atk. 494. 


2 2 Vent. 340. 
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to ſuggeſt, that in them the equity of re: 
demption cannot be reſtrained to any partt- 
_ cular time, although there be no covenants 
on the part of the mortgagor to pay principal 
and intereſt, _ But in the eaſe of Floyer v. 
Levington ', where a mortgage was made of 
a rent charge, with a proviſo of redemption 
during the life of the grantor, and no covenants 
on the mortgagor's part to pay the mort- 
gage money, it was held, that the heir of the 
grantor could not redeem. A ſimilar caſe 
was decreed in the ſame manner by Lord 


Hardwicke *. 


© as the ſtatute of limitations, in the 
. Caſe of lands after 20 years poſſeſſion, bars 
the plaintiff of his entry or ejectment, ſo the 
courts of equity, in imitation of that law, will 
not allow the mortgagor to redeem after the 
mortgagee has been in poſſeſſion for 20 
years”. But in caſe of a rent charge, though 
that be not paid or demanded for 20 years, 
yet as ſuch rent charge is created by deed, 
no part of the remedy is taken away; and 
Sir Joſeph Jekyll cited the caſe of Lord 
Widdrington v. Jennings, determined in 
Lord Harcourt's time, where the court took 


ſuch a difference between a mortgage of lands 
| | and 


— 


. 
and of a rent- charge, and in the latter allow- 
ed of a redemption after 80 years“. 


So likewiſe in common mortgages, the 
equity of redemption cannot be forecloſed, 
unleſs a bill of forecloſure is brought, and a 
decree obtained. But where one, being poſ- 
ſeſſed of exchequer annuities for ninety-nine 
years, borrowed money upon them, and for ſe- 


1 P. W. 270, 


curing the re- payment thereof made an abſo- 


lute transfer of the annuities, but with a deed 
of defeazance, that if the money was paid at 
ſuch a day, the aſſignment ſhould be void; 
the money was not paid at the day; upon 
which the executor of the mortgagee, after 
giving notice to the mortgagor of his inten- 
tion, ſold the annuities : it was held in the 
Houſe of Lords, that the annuities might well 
be ſold, upon giving notice, without any bill 
of forecloſure v. So in a caſe of a mortgage of 
ſtock, Lord Hardwicke obſerved s, That 
ee in a mortgage of lands a bill of foreclo- 
e ſure ought to be brought, but in a mort- 
« oage of ſtock it is not neceſſary.” 


It is univerſally admitted, that if a tenant 
in tail of lands ſuffers a recovery of the eſtate 


tail, he will thereby acquire the abſolute fee, 
Aa and 


P P. W. 261. 
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4 
and not only bar his own iſſue, but alſo thoſe 
in remainder. But if a rent de novo be grant- 
ed to one in lail, without any limitation of a 
remainder after the eſtate tail, and the tenant 
in tail of the rent ſuffers a recovery, he will 
not thereby transfer an aßholute, but only a 
baſe tee, determinable upon his death without 
iſſue. But if a rent-charge is granted to A. 
in tail, remainder to-B. in fee, there it ſeems 
a recovery properly ſuffered by A. will not 
only bar his own iſſue, but the remainder 
to B. 


So alſo it is a long eſtabliſhed rule, that no 
eſtate of freehold in lands can be made to 
commence in futuro. Thus, if an eſtate in 
lands is limited to commence after the death 
of J. S., this grant is utterly void. But 
this rule does not univerſally hold with re- 
ſpect to incor portal hereditaments; for if a 


rent de novo is granted to commence after the 


death of J. S., without any intervening parti- 
cular eſtate, yet it is a valid grant. But it 
appears, that the grants of rents in eſſe, of ad- 
vowſons, commons, or reverſions, muſt have 
the ſame conſtruction in this reſpect as grants 
of lands, for none of them can be limited to 
commence in futuro. 

„ . Thirdly, 


„ 


Thirdly, By what operative words incorpo- 
real property will paſs. 


In conſidering this diviſion, we will firſt 


notice ſuch things as lie in grant, which uſu- 
ally paſs with a conveyance of corporeal here- 
ditaments, as being incident or appurtenant 
thereto. 


It has been held that a grant of a manor to . 


J. S. to which there is an advowſon appen- 
dant, will paſs the advowſon without an in- 
ſertion of the words together with the appurte- 
nances . In the like manner, common of paſ- 
ture will paſs by a grant of the lands, to which 
it is appendant *. So if lands, to which there 
is common of paſture appendant, be recover- 
ed in a novel di Heiſi u, it is allo a tacit reco- 
very of the common ?, 


By a orant of a reverſion, the rent, which is 
incident thereto, will paſs without any particu- 
lar words for that purpoſe *. In ſhort, it is 
generally true, that by a grant of the princi- 
pal every thing incident thereto will paſs, ac- 
cording to the maxim of law, Acceſſorium 
non ducit, fed ſequitur ſuum principale *. Up- 
on this principle it is, that if a man be remit- 
ted to the principal, he ſhall alſs be remitted 

A a 2 | to 
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to the acceſſary. Thus, if there be tenant in 
tail of a manor, to which there is an advow- 
{on appendant, and the tenant in tail enfeoffs 
A. of the manor with the appurtenances, who 
afterwards re-enfeoffs the tenant in tail, re- 
ſerving to himſelf the advowſon ; in this caſe 
when the tenant dies, and the iſſue are remit- 
ted to the manor, they are alſo remitted to 
the N eee it was ſevered from 
the manor?. 


Indeed there are ſome incidents ſo inſepa- 
rable from their principal, that they cannot be 
ſevered *. Thus common of paſture cannot 
be ſeparated from the land, to which it is 
appendant, if it be in %. So fealty is an 
inſeparable incident to every tenure and re- 
verſion . Therefore if a man, ſeiſed of a 
ſeignory by homage, fealty, and rent, grants 
the homage, the fealty ſhall alſo paſs, for they 
cannot be ſeparated by any ſaving in the 
grant. But though rent is an incident to the 
reverſion, yet it is not an inſeparable one :. 


In the next place we will conſider the ope- 
rative words of a conveyance in paſſing ſuch 
incorporeal hereditaments as are not incident 
to lands, and may or may not paſs with the 
lands. And here it is obſervable, that as the 
; deſign 


( 357. N 


deſign of the law is to conſtrue every grant 


as near the intention of the parties as poſſible, 
when ſuch intention does not counteract any 
fixed rules of law, ſo it frequently creates a 
good grant without any regular form of con- 
veyance. 
ſometimes ſufficient to create a grant: as 


where A. granted and agreed with J. S. his 


heirs and aſſigns, that it ſhauld be lawful for 
them at all times afterwards to have and to 


Thus we find words of covenant 


uſe a way by and over the cloſe of A.; in con- 


ſideration whereof J. S. agreed to pay A. a 
certain ſum per annum. Now this was held 
to be a good grant of the way, though it 
only had the appearance of a covenant ". 
$0 if a man binds his goods and lands in the 
payment of a yearly rent to A. this is a 
good grant of a rent-charge with a power of 
diſtreſs, though there be no expreſs words 
to authorize a diſtreſs. 


But though the law in theſe inſtances has 
eſtabliſhed grants in order to effectuate the 


manifeſt intention of the parties, becauſe 
there can be no inconſiſtency in making ſuch 
a conſtruction; yet when any ſuch inconfiſ- 
rency does appear, it muſt neceſſarily make 
thoſe . void. Thus the word grant is 

* a 3 peculiarly 


h 3 Ley, 205. 


I Co. Litt. 147. a. 
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peculiarly adapted to paſs things, which lie in 


grant, though there may be other words 
that can ſerve the purpoſe*. Now the in- 
ſertion of this word grant in a conveyance is 
an indication of the party's intention to paſs 
incorporeal hereditaments. If therefore incor- 
poreal things are intended to be paſſed by a 
conveyance, which is principally ſuited to 
transfer corporeal property, and in that convey- 
ance the word grant is omitted, the law can- 
not ſo far deviate from its own fixed rules, 
as to eſtabliſh a grant of this nature by a con- 
veyance of this kind. Therefore, if a rever- 


| fioner in fee makes a feoffment in fee (without 


12 Roll. ab. 56. 
pl. 2. | 


m Co. Litt. 30 1. b. 


Vide 2 Roll, 
ab. 56, Pl. 1. 


inſerting the word grant, and without ouſting 
the particular tenant) by this feoffment the 
reverſion will not paſs by way of grant with 
attornment ; for it appeared to be the inten- 
tion of the reverſioner, that it ſhould paſs by 
force of the feoffment, and livery '. I fay, 
without inſerting the word grant, for if it had 
been inſerted, the feofſment might clearly be 
taken as a grant: for Lord Coke ® tells us, 
that dedi or conceſſi may amount to a grant, 
a feoffment, a gift, a leaſe, a releaſe, a confir- 
mation, or ſurrender, and it is in the election 
of the parties touſe them to which of thoſe pur- 
poſes he chooſes, Upon the ſame principle, 

| 1 if 
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if e man (without inſerting the word grant) 
releaſes, ſurrenders, or confirms, when the re- 
leaſee, ſurrenderee, or confirmee has no eſtate 
for the releaſe, &c. to work upon, it will not 
enure as a grant, releaſe, ſurrender or confir- 
mation. But on the contrary, if the word 
grant be uſed with that of releaſe, &c. al- 
though there be no eſtate for the releaſe, 
&c. to work upon, yet it is a good grant. 


I ſhall now endeavour to point out the 
ſeveral conveyances, by which incorporeal 
property may or may not paſs, though the 
word grant be omitted ; whether they are 
granted by themſelves, or with corporeal 
hereditaments. When things which lie in 
grant are intended to be conveyed together 
with corporeal hereditaments by feoffment, it 
is abſolutely neceſſary to inſert the word 
grant; for this ſpecies of property does not 
paſs by the /ivery, but merely by the word 
juſt mentioned. This is agreeable to the 
opinion given by Sir J. Palmer, as cited in 
Bridgman's Conveyancings. 


As incorporeal hereditaments, relating to 
or iſſuing out of lands”, may be limited to 
ꝗaA a4 . 


n Vide Litt, . 
541, 542» 


1 Bridg. Con. 


323. 


P Sup. 103. 
and 27 H. 8. 
C, 190, 


Vide Moor, 34. 


pl. 113. 
Cro. Jac. 210. 
Cro. Eliz. 166, 


1c. Lit, 33. a. 


1 

uſes, ſo may they be bargained and fold. 
Now in a bargain and ſale, which is always 
ſuppoſed to be made for a valuable confide- 
ration, the words Bargain and ſale are the 
moſt ſuitable words to raiſe the uſe, whether 
ſuch uſe is to ariſe out of corporeal, or incor- 
poreal hereditaments. Therefore there can 
be no neceſſity to inſert the word grant in this 
conveyance, in order to paſs incorporeal here- 
ditaments. 


As there may be a ſurrender of things, 
which lie in grant“, and as the word ſurren- 
der is the moſt applicable to that conveyance, 
there ſeems to be no neceſſity to make uſe 


of the term grant, when incorporeal heredi- 
taments are ſurrendered. But, as was before 


obſerved, there ſhould be a proper eſtate in 
the ſurrenderee for the ſurrender to work 


upon, otherwiſe it can be no ſurrender; and 


as a grant it cannot operate, for the word 


grant is omitted. The ſame obſervations 
will apply to a confirmation. | 


With reſpect to the conveyance of leaſe 
and releaſe, when the whole of the property, 
corporeal as well as incorporeal, is particu- 
larized, and conveyed to the bargainee for a 

year, 


| „„ 
year, by the words bargain and ſell, the bar- 
gainee has ſuch an intereſt in them, as renders 
him capable of receiving a releaſe of them: 
for incorporeal property may be releaſed, as 
well as corporeal. In making then this 
releaſe, the ſame words may be uſed with 
reſpe& to the one, as the other ſpecies of 
property; for a leaſe and releaſe, like a bar- 
gain and ſale, is equally applicable to paſs 
incorporeal as well as corporeal hereditaments, 
and therefore materially differs from a feoff- 
ment with livery, which 1s only proper to 


r Shep. T. 319. 


convey lands. Now the only, and very 


words of a releaſe, as uſed by Littleton * 
himſelf, are remiſe, releaſe, and quit claim; 
which clearly ſhews, that he did not think 
the word grant to be at all neceſſary, How- 
ever, it would be perhaps prudent to infert 
that word in the conveyance of leaſe and 
releaſe. 


It is to be obſerved, that by the words 
tenements and hereditaments an adyowſon in 
groſs will paſs, though not by. the word 
lands. So a grant of all lands and tenements 
in D. will paſs not only a rever/ion, but alſo 
a rent iſſuing out of the lands“; and Perkins 
lays ', that thoſe words will paſs an advowſon 

in 


9 Litt. f. 445. 


t 3 Atk. 454. 


* 2 Roll. ab, 57. 
3 P. W. 59, 
V Perk. . 116. 


* 2 Roll. ab. 57. 
Perk. . 114. 


Y 2 Roll, ab. 57 
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in groſs. . But commons in groſs, annuities, 
and ways, cannot paſs by thoſe words *, For 


the different names by which things in general 


paſs in conveyances, the reader is referred to 
Co. Litt. from fol. 4. a. to 6. a. and alſo to 
the different abridgments, under title gran. 
I ſhall only take notice here, that it would be 


adviſable in conveyances to deſcribe or men- 


tion ſuch incorporeal hereditameats as are in- 
tended to paſs: as for inſtance, common in 
groſs will not paſs by any. of the words above 
mentioned, nor by a grant of all paſture”. 


Fourthly, The manner in which reverſions, 
and rents are granted. 


T have already had occaſion to point out 
the particular conveyances, by which incor- 
poreal hereditaments may paſs. Indeed in 
paſſing advowſons in groſs, reverſions, and 
commons in groſs, the conveyances by bargain 
and ſale, and leaſe and releaſe, are the moſt 


frequently reſorted to. With reſpect to rent- 


charges, they are ſometimes: limited in conſi- 
deration of marriage in ſtrict ſettlement, in 


che ſame manner as ſettlements of landed 


property. In doing this it appears to be the 
molt defirable way to limit the eſtate to the 
grantee, 


( 363 
grantee, by way of grant at common law, to 
the uſes and intents intended to be declared ; 
this will give the grantee ſeiſin to ſerve the 
uſes, and all uſes declared thereon will be ex- : 
ecuted by the ſtatute *, So a man ſeiſed of = Butl. note 2. 
a rent-charge in fee may covenant to ſtand e 
ſeiſed of it, and the uſes raiſed by that cove- 


nant may be well executed by the ſtatute of 


uſes *. 2 2 Vent. 260. 
Lade v. Parker. 


I ſhall cloſe this chapter on grants by ſub- 
Joining the form of a grant of a rent-charge 
during the life of the grantor by way of 
grant at common law, and demiſe of a term 
to a truſtee for the better ſecuring the pay- 
ment of the rent. This kind of grant will 
ſhew the nature of a grant of a rent-charge, 
whether in fee, for life of the grantee, or in tail, 
and will give me alſo an opportunity of ex- 
plaining ſome peculiarities relating ſolely to 
a grant of a rent pour auter vie. | 


However, as the ſtatute of 17 Geo. 3. 
c. 26. has made ſeveral regulations with re- 
ſpect to grants of rent-charges, or annuities 
for life, I will briefly point out thoſe regula- 
tions; and alſo add a few remarks on the 
liberty of re-purchaſing a rent-charge or an- 


| nuity 3 


b Butl. note 1. 


Co. Litt. 290. b. 
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nuity ; which will lead me to conſider the 
nature of an annuity or rent-charge, as diſtin- 
guiſhed from a mortgage or other ſecurity 
for money. 


The 17 Geo. 3. C. 26. was enacted in 
order to regulate the raiſing of money by way 
of annuity, or rent- charge. It firſt directs, 
that all grants of annuities for life ſhall be 
enrolled; and ſuch enrollment ſhall contain 
the names of all the parties, witneſſes, &c. 
otherwiſe the grant to be void. With reſpe& 
to this part of the ſtatute, Mr. Butler ob- 
ſerves*, © It is to be wiſhed, that the legiſ- 
ce lature would enable perſons redeeming, or 
cc re- purchaſing annuities granted by them, to 
« enter an account of ſuch redemption or 
cc re-purchaſe upon the regiſter; for as it is 
« an impeachment of a perſon's credit, that 
ce annuities of this nature ſhould be recorded 


c againſt him, it is but reaſonable, that when 


© he has redeemed, or re-purchaſed them, 


that ſhould be as publickly known as his 
c grant of them.” The ſecond ſection di- 


rects, that before judgment ſhall be entered 


of record upon any warrant of attorney for 


recovering the annuity, or before execution 


mall be ſued out * any judgment already 


entered, 


E 3 
entered, a memorial ſhall be enrolled as afore- 
ſaid. By the third ſection all deeds for grant- 


ing annuities ſhall contain the conſideration 


(which ſhall be in money only) and the names 
of the parties at full length.—S. 4. If any 
part of the conſideration be returned, or if any 
notes are given, and thoſe notes are not paid 
when due; or if goods be given as a conſide- 
ration, the court may order the deed to be 
cancelled .- By ſ. 6. all contracts for the 
purchaſe of annuities with any perſon under 
the age of twenty-one years ſhall be void: 
and the perſons procuring or ſoliciting minors 
to grant, &c. ſhall be puniſhed by fine and 
impriſonment.— By ſ. 7. the ſame puniſh- 
ment ſhall be inflicted on ſolicitors, ſcri- 
veners, &c. taking more than ten ſhillings 
for every J. 100, for procuring money to be 
lent by way of annuity.—The ſ. 8. contains 
caſes excepted out of the ſtatute, and declares 
that it does not extend to annuities given by 
will, or marriage ſettlement ; nor to any an- 
nuity or rent-charge ſecured upon lands of 
equal, or greater value, whereof the grantor 
was ſeiſed in fee-/imple, or fee-tail in poſſeſſion, 
at the time of the grant; or ſecured by the 
actual transfer of ſtock in any of the public 
funds, the dividends whereof are of equal, or 

greater 


© Vide on this 
head. 3 Term 


Rep. 298. 55＋ 
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greater annual value, than the ſaid annuity; 
nor to any voluntary annuity, granted with- 
out regard to pecuniary conſideration; nor 
to any annuity or rent- charge granted by any 
body corporate, or under any authority or 
truſt created by act of parliament; nor to 
any annuity, where the ſum to be paid does 
not exceed /. 10 annually, unleſs there be 
more than one ſuch laſt-mentioned annuity 
from the ſame grantor, or grantors, to or in 
truſt for the ſame perſon or perſons. 


With reſpe& to the clauſe of re-purchaſe, 
uſually inſerted in grants of rent-charges, - 
or annuities for life, in order to underſtand 
the nature of ſuch re-purchaſe, we muſt ob- 
ſerve, that when an annuity or rent-charge is 
granted for life, &c. it is reckoned an ad/o/ute 
ſale to the grantee, or purchaſer ; and there- 
fore, like other ſales, the grantee may either 
keep his purchaſe, or diſpoſe of it at his plea- 
ſure: nor can the grantor compel the pur- 
chaſer to re-grant the rent-charge, unleſs in 
the original grant there is a mutual covenant, 
that the grantor may be at liberty to re-pur- 
chaſe the ſame. When ſuch a clauſe then is 
introduced in the grant of a life annuity, or 


rent-charge, it is nothing more than a purchaſe, 
| with 


( 367 ) 
with a liberty to re-purchaſe *. It differs then 


from a mortgage or ſecurity for money lent, | 


in theſe principal points.: A mortgage can- 
not be made irredeemable, or in other words, 
the equity of redemption cannot be reſtrain- 
ed. In a mortgage the principal debt ſtill 
continues, until the equity of redemption is 
forecloſed ; whereas, upon the purchaſe of 
an annuity, the principal is gone for ever; 
and even if there be a liberty to re-purchaſe, 
and ſuch re-purchaſe is made accordingly, ſtill 


the money paid upon that occafion is not 


the payment of a debt ſecured, but the con- 
ſideration money of a new purchaſe. So a 
mortgage being ſolely a pledge or ſecurity for 
money lent, equity conſiders it but as the per- 
ſonal eſtate of the mortgagee, though the mort- 
gage be in fee*®; but as an annuity is not rec- 
koned as a ſecurity for money lent, but as 
an abſolute ſale, it muſt be conſidered as the 
real eſtate of the grantee, if it has a freehold 
quality“. 


However, as courts of equity lean very 
much againſt contracts of this nature, as 
tending to obtain more than legal intereſt for 
money, they have been ever anxious and ſtu- 
dious to find out prètences to conſtrue theſe 
. | ſales 


f 3 Atk. 279. 
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3 Atk. 279. 
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fales of annuities as mere ſecurities for mo- 
ney, and thereby to ſuffer a redemption as 
in the common caſe of mortgages. To uſe 
the words of Lord Hardwicke, © There has 
e been a long ſtruggle between the equity of 
ce this court and perſons who have made it 
« their endeavour to find out ſchemes to get 
« exorbitant intereſt, and to evade the ſta- 
te tutes of uſury. In deciding therefore up- 
on caſes of this nature, the chancery has ge- 


nerally conſidered them in two lights, 1ſt, 


Whether they are to be reckoned (conſider- 


ing all the circumſtances) as abſolute ſales, 


or merely as ſecurities for money lent. 
2dly, Admitting them to be ſales, whether 
there be any grounds to relieve againſt 
them. Theſe were the conſiderations in 
Lawley v. Hooper , where a man, being 
entitled to a rent- charge of . 200 per an- 
num, and being in diſtreſſed circumſtances, ſold 
L. 150 per annum to J. S. part of the ſaid ſum 


of J. 200 a year, for the ſum of J. 1050, 
vith a liberty to re- purchaſe and redeem the 


ſame, upon payment of all arrears of the ſaid 
annuity, and alſo of the principal ſum of 
L. 1050, together with J. 75 beſides. Upon 
a bill brought to redeem, upon payment of 


frincipal and intereſt only, the Lord Chan- 
5 | cellor 


„„ 


cellor conſidered the caſe upon the queſtions 


above ſtated; and as to the firſt, he thought 
that there was a ſtrong foundation to conſider 
it as a ſecurity for money; becauſe the parties 
uſing the word redeem, as well as re-purchaſe, 
ſhewed, that it was their intention, that it 
ſhould be a power of redemption. He how- 
ever admitted, that there was no occaſion to 
determine that point; for ſuppoſing it to be 
a ſale, it ought, from the peculiar circum- 
ſtances of the caſe, to be relieved againſt ; and 
therefore he decreed a redemption upon pay- 
ment of principal and intereſt only, 


So in another caſe *, where C. H. gave the 
reſidue of her eſtate real and perſonal to B. 
in truſt to pay the produce thereof to Lady 
D. for life, for her ſeparate uſe, remainder 
over, and appointed B. executor : Lady D. 
took up J. 120, for which ſum ſhe- granted 
an annuity of C. 20 during her life, and di- 
rected B. to pay the fame out of the produce 
of her life eſtate; and this coming before the 
court, the Lord Chancellor, judging of the 
intention of the will under which Lady D. 
claimed, was of opinion, that Lady D. might 
contract for raifing a ſum of money by way 
of loan, but not by way of annuity for her 


h 3 Atk. 547. 
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( 
own life, as that would be too large an anti- 
cipation of the produce of the truſt eſtate, and 


againſt the intention of the zeflatrix. He 


therefore decreed a redemption (though made 
zrredeemable) upon payment of principal, and 
intereſt from the time of the. grant. 


Thus too, where T. S. being tenant for 
life, created a term for 99 years, if he ſhould | 
ſo long live; and being indebted to S. 8. in 
the ſum of J. 6600, made thirteen ſeveral 
grants; twelve of /. 50 per annum, and 
one of. 60 per annum, to S. S. his heirs 


and affigns, during the life of T. S., to be iſſu- 


ing out of the lands of which he was tenant 
for life, which lands were by another inden- 
ture of the ſe me date demiſed to truſtees 
for two ſeveral terms, in ſatisfaction and diſ- 


charge of the ſaid ſeveral ſums; in this con- 


veyance it was agreed, that as long as S. S. 
ſhould quietly hold the premiſes unmoleſted 
by T. S. upon the truſts therein mentioned, 
T. S. ſhould not be perſonally liable, nor be 
ſued in law or equity, nor his goods &c. be 
liable to the payment of the annuities : pro- 
vided always, and agreed, that it ſhall be 
lawful for T. S. in ſatigfaction and diſcharge 


of the ſeveral ſums, from time to time to 


re- purchaſe 


* 

re-purchaſe and redeem the ſaid rents at 
the ſame price, upon notice given on any of 
the four quarterly days, on which they be- 
came payable during life. Then the prior 
term of 99 years was declared to be aſſign- 
ed for the better ſecuring the ſaid ſeveral an- 
nuities. The queſtion in this caſe was, 
whether theſe annuities. ſhould be. deemed 
part of the perſonal or real eſtate of S. S. It 
muſt be obſerved, that the annuities were li- 
mited to S. S. his heirs and ig. Lord 
Hardwicke held theſe annuities to be the 
perſonal eſtate of the grantee, for three rea- 
ſons : 1ſt, Becauſe during the exiſtence of the 
prior term, the profits of the annuities and 
of the eſtate, which the truſtees covenanted 
to apply for that purpoſe, muſt ariſe out of 
the term; therefore, as the annuities were to 
ariſe out of a chattel and perſonal intereſt, they 
muſt be perſonal alſo. 2dly, The method 
taken to grant the annuities ſhew, that the 
parties meant to make them redeemable, 
and as a ſecurity for money advanced. For 
the lands were not granted abſolutely to S. 
S. but the debt was divided into ſo many 
parts, applying it to the particular annuities 
granted, turning it into a purchaſe of ſo many 

Bb 2 annuities ; 
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annuities ; the meaning of which was for the 
convenience of T. S. that he might redeem 
any of theſe annuities upon payment of the 
money: otherwiſe there could be no ſenſe in 
it. 3dly, That, as in the proviſo, the words 
re-purchaſe and redeem are uſed ſynonymouſly, 
and as the power of re-purchaſing was there 
called an equity of redemption, it ſhewed, that 
the parties intended to make theſe annuities 
redeemable, as ſecurities for money advanced, 
and of courſe perſonal eſtate. His Lordſhip 

therefore decreed accordingly, 


However, uſing the word redeem (not- 
withſtanding the opinion of Lord. Hardwicke 
in the above caſe) does not, if there are no 
other circumſtances, make the grant of an 

k ;Bro.P.C, annuity merely a ſecurity for money. Thus“, 
2 where A. for F. 2100 granted an annuity or 
rent- charge of . 300 per annum to B. for 
his own life by a previous grant of the rent- 
charge, by way of grant at common law, and 
then by a demiſe of a term to truſtees. The 
eſtate; upon which the annuity was charged, 
was repreſented to be of the yearly value of 
L. 1000, with a liberty of redeeming, upon 
payment, &e. A. ſuffered the annuity to 


6 


run greatly in arrears; and the eſtate turned 
out to be ſubject to prior incumbrances ex- 
ceeding its annual value. Upon a bill being 
brought for a ſpecific performance of the co- 
venant to pay the annuity, A. offered to re- 
deem upon payment of principal and intereſt 
only; but the court decreed him to pay up 
all the arrears of the ſaid annuity (which 
amounted to a great ſum) and then if he 
wiſhed to redeem he was at liberty ſo to do. 
Here we only ſee the word redeem; and yet 
the court only allowed of a re-purchaſe. So in 
a ſimilar caſe, Lord Hardwicke held ', that 
it would be inconſiſtent with the rules of 
equity to decree a redemption upon the grant 
of an annuity. - 


The eſſential difference between a redemp- 
tion and re-purchaſe ſeems to be this, viz. when 
an annuity is deemed a pledge or ſecurity for 
money lent, and conſequently in its nature 
redeemable, the court will decree a redemption 
ab initio, that is to ſay, it will decree a pay- 
ment of the principal ſum, with legal intereſt 
from the day of the date of the grant; and 
an account to be taken of all ſums received 
by the grantee on account of the annuity; 

Bb 3 which 


12 Atk. 235; 
Stanhope v. 


Cope. 


m Atk. 287, 


n 5 Bro. P. C. 
240. 


nn 

which ſums muſt be firſt applied in payment 
of the intereſt due on the principal, and then 
in ſinking the principal itſelf”, But before 
a perſon can re-purchaſe, he muſt pay all the 
arrears of the annuity, from the date of the 
grant up to the day he offered to re-pur- 
chaſe ", 


The Form of a Grant of a Rent-charge for the 
Life of the Grantor. 


3 * Þ JS indenture of three parts, made 


the day of | in the 31ſt 
year of the reign of our ſovereign lord 


George the Third, by the grace of God of 


Great Britain, France, and Ireland, King, 
Defender of the Faith, and fo forth, and in 
the year of our Lord 1791, between An- 
drew Aſhton, of | in the county 
of Middletex, Eſq; of the firſt part; Benja- 
min Barton, of Walton upon Thames, in the 
county of Surry, Gentleman, of the ſecond 
part; and Charles Cary, of the pariſh of St, 


| Andrew's, Holborn, in the county of Mid- 


dleſex aforeſaid, Ironmonger, of the third 
part. I bereas (this word always begins a 
RECITAL. The recitals, ſometimes placed in 
grants of this kind, are a ſhort account of #he 

ſettlement 


C378 3 

ſeltlement or will under which the prantor 
claims —the agreement for the purchaſe of the 
anniry—when, and in what manner, and by 
whom it is to be paid). And whereas it was 
agreed, upon the grant of the ſaid annuity, 
that * the further, better, and more effec- 
tually ſecuring unto the ſaid B. Barton, his 
executors, adminiſtrators, and aſſigns, the 
due, punctual, and regular payment of the 
ſaid annuity, or clear yearly ſum of J. 

the ſame ſhould be charged upon, and pay- 
able, and iſſuing out of all thoſe the ſaid de- 
viſed (or /ettled, as the caſe may be) meſſuages, 
lands, &c. with their, and every of their 
rights; members, and appurtenances, (ibis 
agreement is to make the ANNUITY 4 RENT=- 
CHARGE) and that the ſame eſtate, or here- 


ditaments ſhould be demiſed to a truſtee for a a 


term of years, upon the truſts, and in the 
manner hereinafter declared and expreſſed, of 
and concerning the ſame. Now this inden⸗ 
ture witnelleth, That in purſuance of the faid 
recited agreement, and for and in conſider- 
ation of the ſum of . of lawful 
money of Great Britain, to the ſaid A. Aſh- 
ton in hand well and truly paid, by the ſaid 
B Barton, at and before the ſealing and deli- 
very of theſe preſents; the receipt and pay- 
ment of which ſaid ſum of L. he 
the ſaid A. Aſhton doth hereby acknow- 


ledge, and of and from the ſame, and every 


part thereof, doth acquit, releafe, and diſ- 
charge the ſaid B. Barton, his executors, ad- 


miniſtrators, and aſſigns, and every of them, 
| b 4 „ - 


Confderaticns 


Receipt. 


e 
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Grant, 


2 Vide 2 P. W. 


291. Coppin v. 
Coppin. 


b 3 Atk. 27% 
1Vern. 267,268. 


© 2 Vezey, 622. 


41 ) 


for ever, by theſe preſents (A): he the 
ſaid A. Aſhton Hath granted, bargained, ſold, 
and confirmed, and by theſe preſents doth 
grant, bargain, ſell, and confirm unto the faid 
B. Barton, his executors, adminiſtrators, and 
aſſigns, (B) for and during the natural life of 

| | : him 


* . 7 17 2 — - a * C4 jor * 7277 


(A) This is a general receipt for the conſi- 
deration money: beſides which, it is uſual to 


indorſe a receipt on the back of the deed. 
However, if a receipt is. indorſed, but the 
conſideration money is proved not to be paid, 
ſuch receipt is of no avail, and the vendor 


has an equitable lien upon the eſtate ſold *. 


It is a rule of equity, that from the time of 


an agreement for a purchaſe until the whole 
of the purchaſe money is paid, the vendee 
becomes a 7ru/tee for the vendor, as to fo 
much of the purchaſe money as is unpaid ® : 


and the lands are ſubject to this charge, not 


only as againſt the vendee, but againſt his 
heir, or any claiming under him as purchaſer, 
with notice of the equitable lien ©. 


(B) Before the ſtatute of frauds and per- 


Juries an eſtate per auter vie (as this is) was 


not 


„ 


him the ſaid A. Aſhton, one annuity or clear 
yearly rent- charge or annual ſum of J. 

of lawful money of Great Britain, to be 
yearly iſſuing, payable, going, had, received, 

and taken by him the ſaid B. Barton, his ex- 
ecutors, adminiſtrators, and affigns, by and 
out of all thoſe the ſaid meſſuages, (here the 
lands muſt be recited) together with all 
and ſingular the rights, members and appur- 
' tenances thereto belonging, or in any wiſe 
appertaining ; and the reverſion and rever- 
ſions, yearly and other rents, iſſues, and pro- 
fits of all and ſingular the faid hereditaments, 
and premiſes. To have, hold, receive, per- 
ceive, take, and enjoy the ſaid annuity or 
clear yearly rent-charge or annual ſum of 
£ and every part thereof, unto the 
ſaid B. Barton, his executors, adminiſtrators, 


_» 


not conſidered as a perſonal eſtate, even if 


limited to the grantee, his executors, adminiſ- 


trators, and affigns*: But it has ſince that 
ſtatute been ſettled, that an eſtate per auter 
vie, when limited to the executors, &c. of 
the grantee, muſt be deemed per/onal eſtate *. 
However, an eſtate per auter vie, when limit- 
ed to the grantee and his heirs, is liable to 
debts by ſpecialty, and is within the ſtatutes 
of fraudulent deviſes, 3 and 4 W. and M. 


C. 4. i 


and 


Habendum. 


d Supra. 


© 2 P. W. 382. 
Duke of Devon 
v. Atkins. 
Videz Vern. 7 19. 
Alſo 14 Geo. 2. 
C. 20. 2 9» 


fVide 3 Atk, 
460, Weſtfall 
ing v. Weſtfail- 
ing. 
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- TJ» I 
and aſſigns, for and during the natural life of 
the ſaid A. Aſhton to be paid and payable to 
him the ſaid B. Barton, his executors, admi- 
niſtrators, and aſſigns, at or in the common 
dining-hall of Lincoln's Inn, in the county of 
Middleſex, by four equal quarterly payments, 
between the hours of 10 and 12 o'clock in 
the forenoon of the ſeveral and reſpective days 
following, (here the days muſt be ſpecified) in 
each and every year, by even and equal por- 
tions, without making any deduction, defal- 
cation, or abatement out of the ſame, or any 
part thereof, for or in reſpect of any taxes, 
charges, aſſeſſments, payments, or other mat- 
ter, cauſe, or thing whatſoever, taxed, charg- 
ed, aſſeſſed, or impoſed upon the ſaid meſ- 
ſuages or tenements, lands, hereditaments, 
and premiſſes, ſo charged with the payment 
of the ſaid annuity or clear yearly ſum of 
; | or any of them, or any part 
thereof, or on the ſaid B. Barton, his execu- 
tors, adminiſtrators, or aſſigns, in reſpect 
thereof, by authority of parliament, or other- 
wiſe how ſoe ver, together with a proportion- 
able part of the ſaid annuity or clear yearly 
ſum of L. for the time which 
ſhall elapſe between the laſt of the ſaid days 
of payment next preceding the deceaſe of the 
faid A. Aſhton, and the day or time of ſuch 
his deceaſe, the firſt payment of the ſaid an- 
nuity to begin and be made on the 
day of next enſuing the date of theſe 
preſents. And the faid A. Aſhton, for him- 
ſielf, his heirs, executors, adminiſtrators and 
| aſſigns, 


1 Iv I : 
aſſigns, doth hereby grant, covenant, and Conn that 
agree to and with the the ſaid B. Barton, his diſtfein. 
executors, adminiſtrators, and aſſigns, that 
in caſe the ſaid annuity or yearly rent-charge 
of L. or any part thereof, ſhall hap- 
pen to be behind or unpaid by the ſpace of 
14 days next over or after any of the ſaid 
days or times hereby expreſſed and appoint- 

ed for the payment thereof, and whereon 
the ſame ought to be paid as aforeſaid, hen 
and in every fuch caſe, or as often as it ſhall 
ſo happen, it ſhall and may be lawful to and 
for the ſaid B. Barton, his executors, admi- 
niſtrators, or aſſigns, into and upon the ſaid 
meſſuages or tenements, lands, heredita- 
ments, and premiſſes, fo charged with the 
payment of the ſaid annuity or rent-charge 
of V. or expreſſed or intended ſo 
to be as aforeſaid, or into and upon any part 
thereof, to enter, and diſfrein for the ſame 
annuity or rent-charge of . and all 
arrears thereof; and the diſtreſs and diſtreſſes 

then and there found and taken to take, 
lead, drive, carry away, and impound, and 
the ſame in pound to detain and keep, until 
the ſame annuity or rent-charge of . 

and all arrears thereof, and all coſts, charges, 
and expences whatſoever, ſuſtained or occa- 
ſioned by or attending the making, taking, and 
keeping any ſuch diſtreſs, ſhall be fully paid 
and fatisfied; and in default of payment 
thereof in due time after any ſuch diſtreſs or 
diſtreſſes ſhall be made and taken, to ap- 
praiſe, ſell, or otherwiſe to diſpoſe of ſuch — | 

tre 
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treſs or diſtreſſes, or any part thereof, or 
otherwiſe to act therein according to the due 
courſe of law, in the ſame manner, in all re- 
ſpects, as landlords are by act of parliament au- 


thorized to do, in reſpect to diſtreſſes for ar- 


rears of rent upon leaſes for years; to the intent 


that thereby and therewith the ſaid B. Bar- 


ton, his executors, adminiſtrators, and aſſigns, 


hall and may be fully paid and ſatisfied the 


Covenant that 
the grantee 
: may enter. 


E Litt. ſ. 217. | 


Maid annuity or yearly rent-charge of . 


and all arrears thereof, or ſo much thereof 


as ſhall then be remaining due and unpaid, and 


all coſts, charges, and expences whatſoever, 
ſuſtained or occaſioned by the non-payment 


thereof. (C) Provided always, and the ſaid 
Alh⸗ 


(C) This covenant makes the rent a rent- 
charge, for without it it would remain a 
rent-ſeck, The difference between theſe 
rents at the common law was material. The 
latter could not be recovered by way of di/treſs ; 


and indeed not at all, if the grantee had never 


been ſeiſed of it: but a diſtreſs was the pro- 
per remedy to recover the former*. But 
the difference, which ſubſiſts between theſe 
rents at this day, is merely nominal; for the 
ſtatute 4 Geo. 2. c. 28. f. 5. has extended 
the fame remedy by diſtreſs to all rents alike, 
thereby aboliſhing all eſſential diſtinction be- 

os tween 


„„ 
A. Aſhton doth hereby for himſelf, his heirs, 
executors, adminiſtrators, and aſſigns, further 
grant, covenant, and agree, to and with the 
ſaid B. Barton, his executors; adminiſtrators, 
and aſſigns, that in caſe the ſaid annuity, or 
yearly rent or ſum of L. or any part 
thereof, ſhall at any time during the natural 
life of the ſaid A. Aſhton happen to be behind 
or unpaid by the ſpace of twenty-eight days, 
next over or after any of the ſaid days or 


times appointed for the payment thereof as 


aforeſaid, then, and in ſuch cafe, and as often 
as it ſhall ſo happen (although no lawful or 
formal demand ſhall be made) it ſhall and 
may be lawful to and for the ſaid B. Barton, 
his executors, adminiſtrators, and aſſigns, into 
and upon all the ſaid meſſuages or tenements, 
lands, hereditaments, and premiſſes, ſo here- 
by charged therewith as aforeſaid, or into 
and upon any part thereof in the name of 
the whole, to enter, and the ſame to have, 
hold, and enjoy, and the rents, iſſues, and 


tween them b. It would exceed the limits 


of this work to enter into a diſcuſſion of the 


laws of diſtreſs; but 1 ſhall refer to Sir W. 
Blackſtone's Commentaries, vol. 3. from 
pa. 6 to 15. alſo to Har. Co. Litt. 47. a. 
Notes 11, 12, 13, 14, 15, 16, 17, 18. and 
fol. 47. b. noted 1, 2, + % 46% 6 % 
Io. &c. Vide alſo Gilb. Law of Diſtreſs 
paſſim, 3 

| Profits 


h 2 Comm. 6. 
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Covenant for 
Payment of the 
annuity, and 
rent-charge. 


i Temmot v. 
Cowley. 

1 Lev. 170. 
2 Saund, 112, 
113. ; 


7 Sid. 223. 262. 


de 784. 
Naym. 135-158, 


( 382 ) 
profits thereof, and of every part thereof, to 
receive and take, to and' for his and their 
own uſe and benefit, until he or they ſhall 
be thereby, or therewith, or otherwiſe, fully 
paid and ſatisfied the ſaid annuity or yearly 
rent or ſum of /. and all arrears 
thereof, and alſo ſo much of the ſaid annuity, 
or clear yearly ſum of f as ſhall 
incur and grow due during ſuch time as the 
faid B. Barton, his executors, adminiſtrators, 
or aſſigns ſhall be in poſſeſſion of the ſaid 
hereditaments and premiſſes after ſuch entry 
as aforeſaid, and alſo all ſuch loſs, coſts, 
charges, damages, and expences whatſoever, 
which ſhall be ſuſtained, or occaſioned by 
reaſon or means of the non-payment of the 
{aid annuity or yearly rent-charge, or any 
part thereof, or on the days and times here- 


in- before expreſſed and appointed for the 


payment thereof (D). And the ſaid A. 
| Aſhton, 


(D) This covenant to enter and Hold 
creates ſuch an intereſt, as entitles the grantee 


to enter, and make a leaſe, in order to recover 
the poſſeſſion by ejectment. In a caſe of 


this nature, it was objected that the grantee 
by his entry could only obtain an eſtate at 
will, and not an eſtate of freehold, for want of 
livery, and therefore he could not make a 


leaſe; but it was adhudged, that an interef 
veſted 


C: 304-3 


Aſhton, for himſelf, his heirs, executors, and 
adminiſtrators, doth hereby covenant, pro- 
mule, 
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veſted in the grantee, when the rent was in 
arrear, which intereſt he might reduce, when 
it aroſe, into poſſeſſion by ejectment. It was 
formerly held, that in this caſe an aFual 
entry was neceſſary in order to ſupport an 
ejectment; it was, however, ſettled previous 
to the ſtatute of 4 Geo. 2. c. 28. that the 
general confeſſion was ſufficient for that pur- 
poſe, without the proof of an actual entry. * r Salk. 2 59. 
A power of entry may be limited by way f 8 
uſe. Thus, if by a feoffment, leaſe and re- 
leaſe, fine, or recovery, lands are conveyed to 
A. and his heirs, to the uſe and intent that 
B. may receive out of the lands ſo conveyed 
a certain annual rent or ſum; and upon this 
further uſe and intent, that if ſuch annual 
ſum, or any part of it, be behind or unpaid 
by a certain time, it ſhall be lawful for B. 
and his aſſigns to enter upon, and hold poſ- 
ſeſſion of the land, and receive the rents and 
profits of it, until the arrears are fatisfied : 
here as ſoon as the rent is in arrear, a uſe, 
which is ſerved out of the original ſeiſin of the 
feoffee, releaſee, conuſee, or recoverer, veſts in 
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( 3% ) 
miſe, and agree, to and with the faid B. Bar- 


ton, his executors, adminiſtrators, and aſſigns, 
that he the ſaid A. Aſhton, his heirs, execu- 
tors, or adminiſtrators, ſhall and will well 
and truly pay, or cauſe to be paid, unto the 
faid B. Barton, his executors, adminiftrators, 
and aſſigns, for and during the natural life of 
him the Ns A. Aſhton, the faid annuity, or 


7 | oy 
the perſon to whom the power is given; 
which uſe is immediately executed by the 
ſtatute of uſes. This poſſeſſion, ſo acquired, 
he has a right to keep till the purpoſe for 
which it is executed is ſatisfied, and then the 
uſe determines. By virtue of this eſtate, he 
may make a leaſe for years to try his title 
in ejectment; and if he aſſigns the annual 
ſum, this right of entry and perception of the 
rents, and profits of the lands charged with 
the payment of it, paſſes with it to the 
— See. 
It muſt be noticed, that it is generally true, 
that no perſon can take advantage of a condi- 
| tion of entry, unleſs there is a previous demand 
m=Co.Litt.201.b. of the rent v. But it ſeems, that by the 
| ſpecial conſent of the parties, an entry may be 
8 made in default of payment of rent without 


Co. 40. b. d. "po 
10. . * 6 | yearly 


41 


yearly fent, or ſum of f free and 
clear of and from all taxes, charges, rates, 


and all other deductions whatſoever, parlia- 


mentary or other wiſe, at the place, days, and 
times, and in manner and form hereinbe- 
fore expreſſed, limited, and appointed for the 
payment thereof, together with a proportion- 
able part of the ſame annuity, or yearly rent 
or fum of . for the time which 
ſhall elapſe between the laſt of the ſaid quar- 
terly days of payment next preceding the 
deceaſe of him the ſaid A. Aſhton, and the 
day or time- of ſuch his deceaſe, (E). And 
this indenture further witneſſeth, that in pur- 
ſuance of the ſaid agreement, and for the 
conſideration hereinbefore expreſſed, and for 
the further, better, and more effectual ſecuring 
the payment of the ſaid annuity, or yearly 
rent, or ſum of /. at or on the days 
and times aforeſaid, and in the manner afore- 
ſaid; and alſo in conſideration of the ſum of 

| 1 five 


— av * N r ** 88 * # Math, 


(E) With reſpect to this covenant for pay- 
ment of the annuity or rent-charge, we are 
to obſerve, that upon every grant of a rent- 


charge the law has provided two remedies 


for the recovery of it, viz. by diftreſs, or by 
writ of. annuity . But though the grantee is 
allowed both of theſe remedies, yet he 1s only 
permitted to make uſe of one of them, that 
is to ſay, either to charge the perſon of the 

Cc: grantor 


„ Litts f, 219. 
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ꝗ Co. Litt. 14 5. b. 


? 6 Co. 58. b. 
Co. Litt. 144. b. 


145+ a. 
Poph. 87. 
s 6 Co, 58. b. 


t 1 Roll. ab. 226. 
Co. Litt, 144. a. 


Litt. ſ. 221. 
Co. Litt. 146, b. 


1 
grantor by writ of annuity, or the lands by 
diſtreſs. This determination muſt appear 
by ſome ſolemn act in a court of record. 
Therefore, the mere purchaſing a writ of an- 
nuity in the name of the grantee, and enter- 
ing it of record, does not determine the elec- 
tion, unleſs the grantee appears thereto, &c.“ 
So if the grantee diſtreins, ſtill he may bring 
a writ of annuity, and diſcharge the lands; 
unleſs indeed he avows in a court of record, 
which is held to be a determination of his 
election, before any judgment given. This 
double proviſion, however, by diſtreſs, and 
writ of annuity, does not extend to rent-charges 
created by will, or granted for equality of 
partition, or in lieu of dower, for theſe not 
being per/onal can only be recovered by dil- 
treſs. Indeed a rent-ſecke cannot be reco- 


vered by either of thoſe remedies*, and a 


rent created by way gf reſervation to the 
grantor only by diſtreſs :. So if a man grants 
that if A. be not paid the ſum of ten ſhillings 
yearly, then he may diſtrein for it in the 
manor of D.; now, as there is no grant of an 


annuity in this. caſe, but only ſuch a grant as 


will create a rent-charge, no writ of annuity 
will lie for the recovery of it“. 


It 


— 
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It is held, even where this double remedy 
is given to the grantee, that the grantor may 
by an expreſs proviſion exempt his perſon 
from the writ of annuity, and only charge the 
land: but on the contrary, no expreſs agree- 
ment can exempt the land from the diſtreſs 
after it has been expreſs]y charged with it; 
for a ſubſequent clauſe cannot altogether de- 


feat the former part of the deed”, So if a „Lit. f. 220, 


Co. Litt. 146. a. 


man grants a rent-charge out of the manor 


of Dale (wherein he has nothing) with a 
proviſo to exempt his perſon from the writ 
of annuity, this proviſo is altogether repug- 
nant and void *. 


In ſome caſes the remedy by diſtreſs is the 


moſt eligible, and proper ; for if a rent-charge 
is granted to B. in fee, the grantee and his 


heirs may diſtrein for ever; but if he brings 
a writ of annuity, the rent-charge in fee is 
turned into an annuity for life, unleſs the 
grantor had granted for himſelf and his heirs, 


in which caſe the heir will be bound fo far 


* Ibid, 


as he has aſſets by deſcent”, Conſidering, „co. Liit. 144. b. 


however, the ſecure remedy by diſtreſs 
(where the value of the lands prove ſufficient 
to anſwer ſuch diſtreſs) compared with a per- 
ſonal ſecurity, the remedy by diſtreſs ſeems 
Ee to 


1 Roll, ab. 226. 


2 Poph. 87. 


Co]. 
to be in moſt caſes the moſt deſirable, ex- 
cept in the particular caſe where a termor 
for years grants, for himſelf and his heirs, a 
rent-charge in fee to be iſſuing out of the 
lands held under the term: in this caſe if the 
grantee diſtreins, and thereby throws the 


charge off of the perſon of the grantee, when 


the term expires the rent-charge is extinct, 
becauſe the grantor could not charge the 
land longer than his intereſt continued in it: 
but on the other hand the heirs of the grantor 
are bound in a writ of annuity, fo far as they 
have aſfets *. 


By the common law, the heir, executor, or 


adminiſtrator. of a man ſeiſed in fee ſimple 


2 Co. Litt. 162. a. 
Lutw. 387. 


or fee tail of a rent- charge, rent- ſervice, rent- 
ſecke, or fee- farm, had no remedy to recover 


the arrearages incurred in the life-time of the 


owner of ſuch rents; but by the ſtatute 
32 Hen. 8. c. 37. a double remedy 1s given 
to the executors or adminiſtrators in ſuch 
caſes; viz. by diſtreſs, and by action of debt *. 
So at the common law, if there had been a 


rent granted to A. for the life of B.; and A. 


had died during B.'s life; the executors of A. 
might have brought an action of debt, but 
could not diftrein for the arrearages incurred 

during 


( 389 ) 
during A.'s life: but the above-mentioned 


ſtatute extends alſo to this caſe *. If at this 
day there be a grant of a rent-charge during 
the life of the grantor (who is but a tenant 
for life himſelf of the lands charged with the 
rent) and the tenant for life or grantor dies 
(whereby the rent is extinguiſhed) it ſeems 
that the grantee cannot in this caſe diſtrein 
upon the lands in the poſſeſſion of the re- 
mainder-man; for he claims by a title para- 
mount to the grantor, who cannot charge 
any other perſon's intereſt but his own ©. 
But though the grantee cannot diſtrein in this 


caſe, yet he or his executors may bring an 


action of debt againſt the executors of tenant 
for life“. | 


Theſe are the material incidents to a grant 


of a rent- charge, without inſerting this cove- 


nant for payment of the annuity : 1t is, how- 
ever, uſeful in many reſpects. Thus, in caſe 
of an inſufficient diſtreſs, it affords the modern 
remedy by action of covenant *, inſtead of 
reſorting to the remedy by writ of annuity. 


b Co. Litt. 162. a. 
note 4. 

Lutw. 387. 

4 Co. 49. b. 51. a. 
Ld. Raym. 172. 
1 Leon. 302. , 


c Vide 

Co. Litt. 162. b. 
2 Vern. 612. 
Lord Fairfax v. 
Lord Derby. 


{4 Thid. Vide 


Co. Litt. 162. b. 
as to the diſ- 
tinction be- 
tween this and 
Edrick's caſe, 
5 Co. 118. a. b. 


e Vide 2 Stra. 
763. 


Beſides, a bill in equity will lie to have a 


ſpecific performance of this covenant. Thus, 


jn a caſe * where the lands, on which a rent 
was charged, were found to be ſubject ro 
Cc.3 


prior 


f 5 Bro. P. C. 
2400. 


b 5 Bro. . e. 


242. 


Dougl. 97. 
Cotterel v. 
Hookes 


bid. 


( 3& JI). 
prior incumbrances, exceeding their annual 
value, but other lands afterwards deſcended 
to the grantor; upon a bill brought by the 
executors of the grantee, to have a ſpecific - 
performance of the covenant to pay the an- 
nuity *, it was decreed, that all the arrears of 
the annuity ſhould be paid, and alſo intereſt 


upon the arrears from the maſter's report. 


So too, ſuppoſe there be a covenant to pay 
an annuity, and for the better ſecuring the 
annuity a bond 1s entered into with a pe- 


nalty; if after the bond is forfeited at law, 
the obligor becomes inſolvent, and is diſ- 
charged under an inſolvent act (whereby the 
| ſecurity given by the bond is gone) the 
obligee may ſtill bring his action of covenant 


for the arrears of the annuity incurred after 
the diſcharge *. If in this caſe the obligor 
had become a bankrupt, and the obligee had 
not made any uſe of the penalty under the 
commiſſion, he might proceed, as often as he 
pleaſed, for breaches of the covenant *, 


In the covenant, which is the ſubject of 
our preſent enquiry, we ſee that the grantor 
covenants for himſelf, his heirs, executors, 
and adminiſtrators, not only to pay the an- 
nuity or rent-charge, when it ſhall become 


due, 


Tw 


due, but alſo a proportionable part of it from 
the time which ſhall elapſe between the laſt 


quarterly days of payment next preceding 
the deceaſe of the grantor, to the time of his 
deceaſe, This proviſion is very neceſſary, 
for if the grantor dies before the day of pay- 
ment, then 1s both the annuity and rent- 
charge determined; and as the payment of 


the annuity is not due till the day fixed for 


that purpoſe, the grantee cannot avail him- 
ſelf of the remedies given by the ſtatute ' of 
32 H, 8. to recover againſt the executors of 
the tenant for life the arrears of the rent- 
charge; for in this caſe there are no arrears. 
As in this caſe the annuity is not in arrear, ſo 


the law will not make any apportionment of 
it in favour of the grantee; for the payment 


of rent to a ſtranger is ſimilar to the apply- 
ing of dividends ariſing upon money in the 
public funds payable to one for life ; in which 
caſe, if the perſon to whom they are made 
payable ſhould die before the day of pay- 
ment, they cannot be apportioned : for Lord 
Hardwicke, in a caſe of that nature, expreſsly 
determined, that dividends were not like in- 
tereſt of money, which is due from day to 
day, but like rent, and therefore not to be 
apportioned *, It ſeems, that if there be 

C £4 tenant 


k Wilſon Vs 
Harman. 
2 Vezey 672. 


Amb, Rep. 279 


2 Co. 36. b. 
Co, Litt. 349+ a. 
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m Vide 
2 P. W. 502. 
1 P. W. 392. 


n Vide 
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7 
tenant for life, and he grants for him and his 
heirs a rent-charge, or annuity in fee, to be 
iſſuing out of the lands whereof he is tenant 
for life ; if in this caſe the tenant for life dies, 
the rent-charge is entirely extinguiſhed, but 
the annuity ſtill continues. 


By the common law, if a tenant for life had 
made a leaſe for years, and had died before 
the rent was due, the rent was loſt, both to 


the executors, and thoſe in remainder or 


reverſion ”, by which means the under-te- 
nant was frequently exempted from paying 
any rent at all in return for the lands. To 
obviate ſo open an injuſtice, the ſtatute 
11 Geo. 2. c. 19. gives an action on the caſe 


to the executors and adminiſtrators of the 


tenant for life, to recover of the under-tenants 
ſuch proportionable part as ſhall be incurred 


from the laſt day of payment, to the deceaſe 


of the tenant for life, In the caſe of Paget 
v. Gee, Lord Hardwicke ſaid, that by an 


equitable conſtruction the above ſtatute ex- 


tended to leaſes for years made by tenants in 
tail, not warranted by the ſtatute 32 Hen. 8. 
c. 28.; and alſo to leaſes for years made by 
tenants for years determinable -on. their own 
lives, It is obſervable, that equity appor- 

| tions 
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five ſhillings (F) of lawful money of Great 
Britain, to the faid A, Aſhton in hand- paid 


tions maintenance money, and alſo intereſt 
i 
on a mortgage. : 


So far of the precedent now before us, as 
we have already ſtated, is a ſimple grant of a 


rent-charge at common law, with a power of 


diſtreſs, and entry, and a covenant to Pay, 
&c. This grant may be to /, the ſame as 
a feoffment to uſes. Thus the grant may be 


to A. to the uſe of B. &c. which limitation 


of uſes will be executed by the ſtatute ?, 
What follows is a bargain and fale of the 
ſame lands to a truſtee for years, for the 
better ſecuring the payment of the annuity 
or rent- charge. Hitherto we have ſeen, that 


the grantee has his remedy by diſtreſs, by 


writ of annuity, or by an action of covenant. 
By this demiſe, the truſtee is impowered to 
demite, leaſe, or mortgage the lands, upon 
non-payment of the rent-charge. 


(F) With reſpect to the conſideration re- 
quiſite to create a uſe in a bargain and ſale, 
we ſhall have occaſion to conſider that ſub- 
ect in a ſubſequent page. 0 


503. 
ä P 1 P. W. 176, 


Conſideration 
of the bargain 
and ſale. 


— —— ——ä — — 


o 2 P. W. 502, 


1 Supra, 153 t 
167. 


and delivery of theſe preſents (the receipt 


Bargain and 
ſale. 


preſents doth grant, bargain, fell, and demiſe, 


in this caſe is preferable to a common Jaw 
leaſe for years, is, becauſe the bargain and 


r Vide 
Co. Litt. 266. b. 


52 Co. 35. b. 


ſingular the rights, members, and appurte- 


either take it by way of demiſe at common 
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by the ſaid C. Cary, at or before the ſealing 


whereof is hereby acknowledged) he the ſaid 
A. Aſhton, at the requeſt, and by the direction 
and appointment of the ſaid B. Barton (teſti- 
fied by his being a party to, and ſealing and 
delivering theſe preſents) hath granted, bar- 
gained, fold (G), and demiſed, and by theſe 


unto the ſaid C. Cary, his executors, adminiſ- 
trators and aſſigns, all thoſe the ſaid meſ- 
ſuages or tenements, lands, hereditaments, 
and premiſſes hereinbefore particularly men- 
tioned, and hereinbefore charged with the 
payment of the ſaid annuity, or yearly rent, 
or ſum of . together with all and 


W 


Mi 
” 


(G) The reaſon why a bargain and ſale 


ſale veſts the poſſeſſion in the bargainee with- 
out any actual entry, by force of the ſtatute 
for transferring uſes into poſſeſſion ; whereas 
an actual entry is neceſſary to veſt the poſ- 
ſeſſion in a leſſee at the common law 
However, as the granting words are, grant, 


bargain, ſell, and demiſe, the grantee may 


law, or bargain and ſale *, 
e 1 


— 
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nances thereto reſpeclively belonging, or in 
anywiſe appertaining, and the reverſion and 
reverſions, remainder and remainders, iſſues, 
and profits of all and ſingular the ſaid ſeveral 
hereditaments and premiſſes, to have and lo 
hald the ſaid meſſuages or tenements, lands, 


Habendum. 


hereditaments, and premiſſes, hereby granted 


and demiſed, or expreſſed and intended ſo to 
be, with the appurtenances, unto the ſaid C. 
Cary, his executors, adminiſtrators, and 


aſſigns, from the day next before the day off 


the date of theſe preſents, for and during the 
term of ninety- nine years, from thence enſu- 
ing, and fully to be compleat and ended, 
yielding and paying therefore yearly and every 
year, during the continuation of this demiſe, 
unto him the ſaid A. Aſhton, the rent of one 


Reddendura, 


pepper-corn (H) (if the ſame ſhall be law- 


fully demanded) upon the ute nevertheleſs 
and to and for the ends, intents, and 
poſes, hereinafter expreſſed and declared of 


and concerning the ſame hereby demiſed 


premiſſes (that is to ſay) pen truſt, in the 
firſt place, to permit and ſuffer the ſaid A. 
Aſhton and his aſſigns to enjoy and receive 
and take the yearly income, rents, iſſues, and 


# 
* 1 4 1 1 FEI" WF . 4. 4. ah... as te. * 


(H) This reſervation of a pepper- corn is 
of itſelf ſufficient to make the lands paſs by 
way of uſe, that is, to turn the leaſe for years 
into a bargain and u fle, and of courſe avoid 
an actual 588 

profits 


t Barker v. 
Keet. 
1 Mod. 262. 


2 Mod. 2 52,253. 
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profits (I) of all the ſaid hereby-demiſed 
meſſuages or tenements, lands, hereditaments, 
and premiſſes, with the appurtenances, un- 
til default ſhall happen to be made of or in 
payment of the ſaid annuity or yearly rent 
or ſum of L, or ſome part thereof, 
at or on the days and times, and in the place 
and manner hereinbefore limited and ap- 
pointed for the payment thereof; and upon 
this further truſt, that in caſe the ſaid annuity 
or yearly rent or ſum of . or any 
part thereof, ſhall ha appen to be behind or 
unpaid by the ſpace of 30 days next over or 
after any of the ſaid days or times of pay- 
ment, whereon the ſame is hereinbefore li- 
mited and appointed, and ought to be 
paid as aforeſaid, (being lawfully demanded) 
then, and fo often as the ſaid C. Cary, his 
executors, adminiſtrators, and aſſigns, ſhall 
from time to time, by and out of the rents, 
iſſues, and profits of the ſaid meſſuages or 


— — 9 


—c —_ — 


(I) Here we may apply ſome obſerva- 

tions made in a preceding part of this eſſay. 

This limitation of an eſtate to a truſtee in 

truſt to permit another to receive the profits, 

| would, in caſe of a freehold, be executed in 
v Supra, x54 ceſtuique truſt by virtue of the ſtatute of uſes ", 
But as a term of years does not come within 

that ſtatute, the legal cltate muſt continue in 

* a 60, 6r, the truſtee * . 


tenements 


E 

tenements and premiſſes, or any part there- 
of, by demiſing, leaſing, and mortgaging the 
ſame, or any part thereof, for all or any part 
of the ſaid term hereby demiſed, or by ſuch 
other ways or means as to him the ſaid C. 
Cary, his executors, adminiſtrators, or aſ- 
ſigns, ſhall ſeem meet, raiſe or levy ſuch ſum 
and ſums of money as ſhall be ſufficient to 
pay and fatisfy the ſaid annuity or yearly rent 
of . or ſo much thereof as ſhall 
from time to time happen to be in arrear 
and unpaid, with all ſuch loſs, coſts, charges, 
damages, and expences whatſoever, as the 
ſaid B. Barton, his executors, adminiſtra- 
tors, or aſſigns, or. the ſaid C. Cary, his ex- 
ecutors, adminiſtrators, or aſſigns ſhall ſuſtain, 
expend, or be put unto, for or by reaſon or 
means of the non-payment of the ſaid annui- 
ty or yearly ſum of . or any part 
thereof, at the days and times, and in the 
manner hereinbefore mentioned and ap- 
pointed for payment of the ſame, or for or 
attending the performing the truſts hereby 
declared, and ſhall and do pay and apply 
the monies ariſing thereby in payment and 
ſatisfaction thereof accordingly, and ſhall 
and do pay to, or otherwiſe permit and ſuffer 
the ſaid A. Aſhton and his aſſigns to have, 
receive, and take the reſidue and overplus of 
the ſaid rents, iſſues, and profits of the ſaid 
meſſuages or tenements, lands, hereditaments, 
and premiſſes, after full payment and fatis- 
faction of the ſaid annuity or yearly ſum of 
£. and all arrears thereof, and all 
ſuch coſts, charges, damages, and expences, 

as 


Proviſo for de- 
termining the 
term, 


Covenant that 
the grantor has 
a good right to 
charge the pre- 
miſſes. 
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as aforeſaid, to and for his and their own uſe 
and benefit. Provided always, and it is 


hereby declared and agreed, that after the de- 
ceaſe of the ſaid A. Aſhton, or full payment 


of the ſaid annuity or yearly fum of . 


and all arrears thereof, to the ſaid B. Barton, 
his executors, adminiſtrators, and aſſigns, 
and payment of all ſuch coſts, charges, da- 
mages, and expences as aforeſaid, the ſaid 
demiſe hereby made, and the faid term 
hereby granted, or ſo much thereof as ſhall 
not be diſpoſed of under the truſts aforeſaid, 
ſhall-ceaſe, determine, and be abſolutely void. 
And the ſaid A. Aſhton for himſelf, his heirs, 


executors, and adminiſtrators, doth covenant, 


omiſe, and agree to and with the ſaid B. 
Barton, his executors, adminiſtrators, and 
aſſigns, by theſe preſents, in manner and 
form following, (that is to ſay) that he the 
laid A. Aſhton hath in himſelf good right, 
full power, and lawful and abſolute authority 
to charge the ſaid meſſuages or tenements, 


lands, hereditaments, and dees and 


every part and parcel thereof, with the ſaid 
payment of the ſaid annuity, or yearly rent 
or ſum of /. in manner aforeſaid, 
and to demiſe the ſame meſſuages or tene- 
ments, lands, hereditaments, and premiſſes 
reſpectively to the ſaid C. Cary, his execu- 


tors, adminiſtrators, and aſſigns, for and 


during the ſaid term of 99 years, upon the 

truſts, and to and for the intents and pur- 

ſes hereinbefore mentioned, expreſſed, 

and directed, of and concerning the fame, 

and according to the true intent and mean- 
* 


ing 
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ing of theſe preſents (K). And further, that That the pre- 


all and ſingular the premiſſes hereby demiſed ines open t 


now are, and ſo ſhall from time to time, and adiſtreſs; 
at all times hereafter, during the continuance 

of the ſaid term of 99 years, remain, conti- 

nue, and be open to and ſufficient for ſuch 

diſtreſs and entries of the ſaid B. Barton, his 
executors, adminiſtrators, and aſſigns, in caſe 

of non-payment to him or them of the ſaid 
annuity or ſum of J. in manner 
aforeſaid; and that the ſaid meſſuages or te- and that they 
nements, lands, hereditaments, and premifles — . A ee 
now are free and clear, and freely and clearly brances. 
acquitted, exonerated, and diſcharged, and 

ſhall remain well and ſufficiently ſaved 
harmleſs, and kept indemnified by the ſaid 

A. Aſhton, his heirs, executors, and admi- 
niſtrators, of, from, and againſt all and all 
manner of former and other gifts, grants, 
bargains, ſales, leaſes, mortgages, annuities, 
rent-charges, former and other rents, and ar- 

rears of rents, dower, right and title of dower, 

uſes, truſts, wills, intails, recognizances, 
judgments, extents, executions, forfeitures, 

and of, from, and againſt all and ſingular 

other eſtates, titles, troubles, liens, charges, 

and incumberances whatſoever (except here 

leaſes made, &c.) had, made, done, commit- 

ted, executed, occaſioned, or ſuffered by the 

laid A. Aſhton, or any other perſon or per- 


r LN" a4. * * a 
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(K) On covenants of this kind vide 9. Co. 
60, b. Cro. Jac.. 304. 95 
ſons 
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Covenant for 
further afſu- 
rance. 
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ſons whomſoever (L). And moreover, that 
the ſaid A. Aſhton, and all and every other 

rſon or perſon; whomſoever, having, or 
lawfully or equitably claiming, or who ſhall 
or may lawfully or equitably claim any 
eſtate, right, title, truſt, or intereſt whatſo- 
ever of, into, or out of the - ſaid meſſuages, 
lands, bereditaments, and premiſſes herein- 
before mentioned, and hereby demiſed, or 
expreſſed or intended ſo to be, or any of 
them, or any part thereof, by, from, under, 
or in truſt for him or them, ſhall and will 


from time to time, and at all times during 
{- WE 


** ** — Mi FTI n ry 


(L) This covenant gives the grantee an 
1500 againſt the grantor, his heirs, execu- 


tors, and adminiſtrators, i in caſe the lands are 


inſufficient for a diſtreſs, and in caſe of prior 
incumbrances, and therefore goes to the 
quiet enjoyment of the lands by the grantee. 
The words grant and demiſe in the bargain 


and fale alſo create an implied covenant that 


the truſtee ſhall peaceably enjoy the lands 


under the term. I muſt refer to another 
| place for a few obſervations, on the manner 


in which an implied covenant is qualified or 
reſtrained by an expreſs one. I ſhall only 
obſerve here, that if a tenant for life leaſes 


for years T7 the words grant and demiſe, this 
implied 


— 


— 
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the continuance of the life (M) of him the 
ſaid A. Aſhton, upon every reaſonable re- 
queſt of the ſaid B. Barton, his executors, 


adminiſtrators, or aſſigns, but at the yu 
coſts and charges 1 in the law of the ſaid A. 


4 » Mm wy * 4 * 
— * 


— 


implied covenant only extends to the leſſor 
himſelf, and not to his perſonal repreſenta- 
tives after his death: but if A. ſeiſed in fee 
makes a leaſe for years, with ſuch an implied 
covenant, and dies, and the heir ouſts the 
leflee, he ſhall have an action of covenant 
againſt the heir on account of the privity *. | 


For ſuch acts as do or do not amount to 
a breach of this covenant againſt prior in- 
cumbrances, vide Hannington and Rydear's 
caſe, 1 Leon. 92. and the caſe there cited of 
a rent-charge. Vide 1 Keb. 427, and alſo 
Sav. 74, 75, concerning the expoſition of the 
word incumbrance, alſo Anon. Dyer 1 39. a. 
Ander. 236. 2 Vern. 45. 


(M) cn the time of making, and | 


requeſt to make further aſſurances, vide 
Wentworth v. Wentworth, Syles 242. 1 Roll. 


441. and Naſh v. Aſton, T. Jones, 195. 
Dd Aſhton, 


An implied co» 
venant deter- 
mines with the 
eſtate, Vide 
Cro. Eliz, 157. 
Moor, 74. 


7 F. N. B. 342. hs 
Note C. 
Dyer, 257. a. b. 


9 1 Bulf, 90s 
Goldney v.Cur- 
tiſe. 

t 2 L. Raym. 


7 50. 
Vide Brownl, 


70. 
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Aſhton, (N) make, do, acknowledge, levy, 
ſuffer, and execute, or cauſe or procure to 
be made, done, acknowledged, levied, ſuffer- 
ed, and executed all and every ſuch further 
(0) and other lawful and reaſonable (P) 
acts, deeds, and things, devices, convey- 
ances, and aſſurances in the law what- 
ſoever, for the better, more perfect, and ab- 
ſolute granting and ſecuring the ſaid an- 

nuity 


n * ä — — 


(N) It ſeems that without this proviſion, 
the further aſſurance muſt be at the coſts 
and charges of him to whoſe uſe the convey- - 
ance is made. And in Heron v. Treyne', 
it is ſaid by Holt, C. J. that in a covenant to 
make further aſſurance at the coſts of B. 
notice of the kind of aſſurance muſt be given 
to B. before he ought to tender coſts; 
though ſecus if the covenant was to make 2 


particular conveyance. 


(0) Concerning what fhall be a further 
aſſurance, vide 2 Leon. 130. Ca. 172. 1 Bull. 
90. 2 Bulſ. 317. alſo Earl of Clenricard v. 
Viſcount Lifle, Hob. 273. 275, 276. 


(P) As to what ſhall be a reaſonable aſſu- 
rance, vide Pet v. Callys, 1 Leon. 304 
Atkins v. Uton, 1 L. Raym. 36. 
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nuity or yearly rent-charge of J. fo 
the ſaid B. Barton, his executors, adminiſtra- 
tors, and aſſigns, by and out of the ſaid meſ- 
ſuages or tenements, lands, hereditaments, 
and premiſſes, and every, part thereof, for 
and during the continuance of the natural 
life of him the ſaid A. Aſhton, and alſo for 
the more effectual granting, demiſing, and 
aſſuring the ſame hereditaments and pre- 


miſſes unto the ſaid C. Cary, his executors, 


adminiſtrators, and aſſigns, for all the then 
remainder of the ſaid term of 99 years, up- 
on the truſts hereinbefore directed thereof, 
as by the faid B. Barton, his executors, ad- 
miniſtrators, or aſſigns, or his or their coun- 


ſel learned in the law (Q) ſhall be de- 


viſed, or adviſed, and required. In wit- 


— - | 


It muſt be obſerved, that where a rent- 
charge is granted by way of annuity, or in 
order to ſecure the payment of a ſum of 
money, then it is uſual for the grantee to take 
a bond with a warrant of attorney to confeſs 
judgment, which ſhould be recited in the 
annuity deed, and the intent of taking them 
declared. In deeds of this kind, there ſhould 
alſo be a clauſe of re-purchaſe. 7 


2 


(Q It ſeems that if the party or grantee 
be himſelf a counſel, he cannot adviſe as to 
the aſſurance. Vide Roſewel's cafe, 5 Co. 
19. b. As to the advice of counſel, ſee 1 Roll, 


ab, 440, 441. 
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Since the cafe of 
Irnham v. Child 
the clauſe of re- 
purchaſe has be- 
come uſual in 
deeds of annui- 


ty; as it was de- 


termined in that 
caſe, that ſuch 
clauſe did not 
make the con- 
tract aſurious; 
and without it, 
parol evidence 
cannot be ad- 
mitted to prove 
that there was 
an agreement to 
redeem or re- 
purchaſe. 

1 Bro. Cha. Rep. 
92. Vide Supra. 


2 Vide 1 Ba. ab. 
273. 


d vide 1 Co. 


357. b. 100. b. 


3 Co. 94. a. 
Co. Litt. 271. b. 
1 Burr. 95. 


( 404 ) 


BARGAIN AND SALE. 


E frequently find it ſaid in the books, 

that the conveyance by bargain and 

ſale derives its effect from the ſtatute of uſes, 
This expreſſion would naturally lead a per- 
fon to imagine, that this conveyance was in- 
troduced in conſequence of the paſſing of 
that ſtatute *. But the fact is, that this ſpe- 
cies of aſſurance was in uſe long before the 
ſtatute of uſes was ever thought of. That 
ſtatute, it is true, has given it greater effica- 
Cy than .it poſſeſſed when uſes remained at 
the common law : but it is the operation 
which the ſtatute has had upon uſes them- 
ſelves that has given birth to the expreſſion 


juſt alluded to, and that has rendered the 


conveyance by bargain and ſale more effica- 
cious than it originally was. 5 


By the common law no lands could be 
transferred from one man to another but by 


the ſolemn and public manner of livery of 
| ſeiſin. 
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ſeiſin. This ſimple mode of conveyancing 
by feoffment and livery of ſeiſin continued in 
full practice till the introduction of uſes: 
ſince which period feoffments have-gradually 
fallen into diſuſe, and at preſent are but 
very ſeldom reſorted to. The inconve- 
niences attending an actual entry, and the 
many nice laws relating to the manner of 
giving and receiving the poſſeſſion, were 
poſſibly among the moſt urgent reaſons, which 
induced men to depart from the notoriety 
of public inveſtiture, and to adopt a mode of 
conveyance better ſuited to their own ideas 
of accommodation and expedition. The 
doctrine of uſes afforded a very ample op- 
portunity to effectuate a departure from this 
antient plan of conveyance. The convey- 
ance by bargain and ſale owed its origin to 
an equitable conſtruction of the court of 
chancery, which held, that a valuable conſi- 
deration, though not abſolutely neceſſary to 
the conveyance of the land by feoffment and 
livery, yet was alone capable of raiſing a «/e, 
Therefore, if a man for a valuable conſidera- 
tion bargained and ſold his lands, now, 
though the lands themſelves could not in 
this caſe paſs, for want of livery of ſeiſin, 

Dd 3 yet 


uk 


<a} 
yet that court of equity thought it to be 
againſt conſcience that a man ſhould pay a 
valuable conſideration for lands, and on ac- 
count of the omiſſion of a legal ceremony 
he ſhould have nothing in return for his 
bargain ;, therefore it held, that he ſhould 
have the 2% of the lands, which was nearly 
tantamount to, having the lands themſelves. 
By this conſtruction, immediately after the 
bargain and ſale was completed, the bargain- 
or became ſeiſed to the uſe of the bargainee, 
and the bargainee himſelf became in every 
reſpect ceſtuigue uſe. It is for theſe reaſons, 
that we muſt account for the definition uſual- 
ly given of this aſſurance, by which it is 
termed a real contract for a valuable conſi- 
deration *; thereby not allowing it the name 


of an abſolute conveyance, but only giving it 


the appellation of a, contract, by virtue of 
which ceſtuique uſe might compell the bar- 


gainor to execute a legal and abſolute aſſu- 


rance. As then by a bargain and fale of 
lands before the ſtatute, nothing but an equi- 
table intereſt paſſed to the grantee, it was 
placing the bargainor and bargainee- nearly 
in the ſituation of a feoffee, and ceſtuique 


X 
It 
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It is obſervable, that the books, when 
they ſpeak of bargains and fales, do not men- 
tion them as being expreſsly made of the uſe 
of the lands, but as abſolute ſales of the lands 
themſelves (without noticing the uſe) ; which 
fales of the lands only for a valuable confider- 
ation were ſufficient to carry the uſe to the 
bargainee. Indeed, in the preſent forms of 
bargains and ſales, we ſee that the /and and 
not the w/e is ſold : therefore, though it has 
become ufual to declare the uſe to the be- 
gainee in the habendum, after a previous bar- 
gain and ſale of the lands in the premiſſes, 
yet this declaration of the uſe is not altoge- 
ther neceſſary; for it is the conſideration which 
directs the uſe to the bargainee, and the par- 
ties could not declare it to any other perſon, 
even if they were inclined ſo to do. There- 
fore, when we meet with an aſſertion, that it 
is abſolutely neceſſary to declare the uſe to 
the bargainee', we muſt underſtand it as 
meaning that the uſe cannot be declared to 
any other perſon than the bargainee, but that 
without any ſuch declaration the uſe would, 
on account of the conſideration, veſt in the 
bargainee *. 
It follows from the above hiſtory of a bar- 

Dd 4 gain 


d 1 Co. 87. b. 
100. b. 

8 Co. 94+ As 

Co. Litt. 271. b. 
Moor, 34. pl. 
219 


© Bro. feoff. al. 
uſes. pl. 40. 
B. N. C. pl. 60. 
Dyer 155. a. 


f Lilly conv. 20, 


8 Vide Weſt, 


ſymb. part 1. 


8 
Convey. Light. 
142. 165. 

edit. 1653. 
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gain and ſale, before the ſtatute of uſes, that 
no perſon could bargain and fell his land, 
who had not the 4% as well as poſſeFon in 


him at the time of the ſale. Therefore, i | 
| feoffee to uſes had bargained and ſoldꝰt 


hCo.Litt.271. b. 


one who had no notice, yet no uſe would 
have paſſed to the bargainee, becauſe the 
feoffee or bairgainor had no uſe himſelf, and 
there could not be two uſes of the ſame 
land", On the other hand, if ceſtuique uſe, 


before the ſtatute of uſes, and after the ſta- 


Moor, 34. pl. 
113. 
Burr. 95. 


tute of 1 Rich. 3. had conveyed the lands by 
the words bargain and gell, nothing but the 
uſe would have paſſed , 8 


It is ſcarce neceſſary to obſerve, that the 
ſtatute of uſes has given a greater force to the 


conveyance by bargain and ſale, than it ori- 
ginally had. Immediately that the uſe, ac- 


cording to the original operation of this con- 
veyance, is veſted in the hargainee, the ſta- 
tute annexes the poſſeſſion ; ſo that a bar- 
gain and ſale is at this day a complete con- 
veyance, which entirely transfers both the 


uſe and . poſſeſſion from the bargainor to the 


bargainee, and is not in effect what it for- 


merly was, viz. a contra#, for the perform- 


ance of which the bargainee was obliged to 
x ſeek 
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ſeek relief in equity. The uſe, however, muſt 
{till veſt in the bargainee before the poſſeſſion 
can be executed in him. 


The nature of the eſtate of the bargainee 
ſince the ſtatute 1s the ſame as it was before. 
The bargainee is ſtill but a ceftaigue uſe; and 
though he has a legal inſtead of a fiduciary 
eſtate ſince the ſtatute, yet that legal eſtate 


is made ſuch by force of the ſtatute of uſes, 


and not according to the rules of the com- 


mon law. Upon this principle it has been 


held, and is indeed now eſtabliſhed, that no 
uſe can be limited to ariſe out of the eſtate 
of the bargainee to a third perſon, for that 
would be to limit a uſe 70 ariſe upon a uſe, 
Therefore, if A. bargains and ſells in fee to 


B. to the uſe of A. (the bargainor) or any 


other perſon, for life, or in fee, this limita- 
tion of the uſe is void. But though this de- 
claration of the uſe is void as a 2%, yet it 
has been a queſtion, whether. it would not 
be ſupported as a truſt in chancery *. How- 


ever, according to the very liberal principles, 


which guide the courts with reſpect to truſts, 


there is not a doubt, I apprehend, but that 


ſuch uſes could be deemed trufts', 


As 


i Dy. 155. a. 
1 Ander. 37. 
pl. 96. 

1 Leon. 148. 


* 1 Cha. Ca. 114, 
115. 


Il Vide Gilb. 


_ uſes, 194. 


—— E ee COON —ů — 
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m Bro. feoff. al. 
uſes, pl. 30. 
B. N. OM 42 3* 
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As a uſe upon a bargain and ſale cannot 


be limited to any other perſon than the 


bargainee, ſo neither will the eſtate of the 
bargainee ſupport a ſpringing or future ule, 
Every future or ſpringing uſe ſhould have a 
ſeiſin at the common law, out of which it is 
to be ſerved, when it comes in e. It was 
before obſerved , that if a feoffinent had 
been made to A. as his heirs, to the uſe of 
B. and his heirs, until C. paid a certain ſum, 


and then to the uſe of C. in fee, or that then 


A. ſhould ſtand ſeiſed to the uſe of C. and 
his heirs; or if a feoffment had been made 
to A. in fee, to the 2 of himſelf in fee, but if 
C. paid ſo much then to the uſe of C. in fee; 
in either caſe upon the payment of the money 
the uſe would ſhift to C. and be executed 
by the ſtatute. For here in both inſtances 


there is a ſeiſin transferred to A. which may 


ſerve any uſes declared by the parties, 


| Though the whole of the uſe in the firſt caſe 


is executed in B. by the ſtatute, yet when the 


money is paid, it is diveſted out of him, and 


n Vide 
1 Co. 133 b. 


it then ſhifts to and is executed in C. the 
ſecond ceftuique ſe. Upon this momentary 
change, the uſe to C. is ſerved out of the 
original ſeiſin, or livery given to A. The 
limitation of the uſe in the ſecond inſtance to 
i . 


( 411 ) 


A. himſelf does not alter the principles of the 


caſe : for it being declared to A. (who is 
alſo feoffee) he is in by the common law, and 
not by the ſtarute : therefore, when C., pays 
the money, the uſe ſhifts from A. to C.; 
but in this ſhifting it is not ſerved out of the 
ſeiſin of A. as being cęſtuigue uſe, but as being 
a feoffee to uſes, or as having the poſſeſſion by 
the common law. This is a very neceſſary 


conſtruction; for if the future, or ſpringing 
uſe, was limited to take effect out of the 
eſtate of ceſtuigue uſe, it would be nothing elſe 


in reality than limiting a uſe to ariſe out of a 
uſe, which is clearly againſt law, This diſ- 
tinction is taken by the judges in Chudleigh's 
caſe. If, ſay they *, A. enfeoffs B. to the uſe 
of C. in fee, with a proviſo, that if D. pays 
C. J. 100, then C. ſhall ſtand ſeiſed to the 
uſe of D. and his heirs, this limitation of the 
uſe 1s utterly void : for the future uſe ought 
to be raiſed out of the eſtate of the feoffee, 
and not out of that of ceftuzgue uſe. This 
brings the caſe of a bargain and ſale exactly 
in point. The &argainee is in fact but a ce/- 
tuigue uſe; therefore, if A. bargains and 
ſells to B. in fee, provided if C. pays ſo much 
money, then B. ſhall ſtand ſeiſed to the uſe 
of C. in fee, this limitation of the uſe is void, 

”— f becauſe 


® I Co. 137. a. 


PVide1Leon.7. 
Stoneley and 
Bracebridge 8 
caſe. 

Moor, 35. pl. 


115. 
Palis. 38. S. C. 
Vide Dyer, 361. 


A. pl. 9, 
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becauſe it is to take effect out of the eſtate 
of ceſtuique wg p 


There is a caſe in Moor, which at firſt 
view may ſeem to be contrary to this doctrine. 
A. bargained and fold his lands in fee abſo- 
lutely, and in the ſame deed of bargain and 
ſale the bargainee covenanted and granted, 
that if A. or his heirs paid ſuch a ſum by 
ſuch a day, then the bargainee and his heirs 
would ſtand ſeiſed to the uſe of the bargainor 
and his heirs. Before the day of payment 
the money was tendered, and the bargainee 
refuſed to accept it: and it was held, that 
upon payment the uſe would have changed, 
though not upon a mere tender. However, 


with reſpe& to this caſe we muſt, in the firſt 


place, obſerve, that it was the caſe of a mori- 
gage, and in all probability there were words 
of condition annexed to this Covenant z in 
which caſe the bargainor would have entered 
by way of a condition broken, and not by 
way of limitation of a uſe. Indeed there are 


precedents, where a ſimilar covenant, with 


r Vide Weſt's 
Sym. pl. 1. 
I. 284. 


condition, yet a uſe might be well raiſed on 


words of re- entry annexed, has been inſerted 


in a bargain and ſale, in order to create a 
condition. But ſuppoſing this not to be a 


the 
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the covenant of the bargainee, for when he 
covenanted to ſtand ſeiſed to the uſe of the 
bargainor, the uſe would not ariſe to the bar- 
gainor, as a limitation of that uſe which he 
had juſt parted with, for that would be a uſe 
upon a uſe: but the uſe would ariſe to the 


bargainor by virtue of the covenant, and not 
by way of limitation of a uſe upon the bar- 


gain and ſale. The covenant in that caſe 
was, as it were, independent of and uninflu- 
enced by the particular operation of the bar- 
gain and ſale. After an abſolute bargain and 
fale in fee, the bargainee may limit what uſes 
he pleaſes upon his eſtate by a different, or 
ſubſequent conveyance : for the doctrine that 


future uſes cannot be limited to ariſe out of 


the eſtate of ce/uique uſe, can only hold good 
when thoſe future or ſpringing uſes. make a 
part of, and are limitations operating by the 
fame bargain and fale. Surely if a man bar- 
gains and- ſells in fee for a valuable conſide- 
ration, the bargainee may convey thoſe lands 
to another by a bargain and fale, though he 
is by the firſt original bargain and ſale a ce/- 
tuique uſe, Therefore, a ceſtuique uſe, after the 
ſtatute 1 Rich. 3. and before the 27 H. 8. 

might have transferred his «/e without con- 
| _— the lands themſelves *: for though a 
limitation 
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limitation of a uſe to ariſe out of his eſtate by 
the firſt conveyance would have been. void, 
yet when the uſe was veſted in him, he might 
diſpoſe of it, as he thought proper: and of 
courſe the poſſeſſion, ſince the ſtatute, would 
be executed according to the diſpoſition of 
the uſe. Now, though the covenant in this 


| caſe is contained in the bargain and ſale, and 


x2 Roll. ab. | 
786. (M) 


upon that account both may be held to form 
but one conveyance, yet they have the . 
of two *: therefore, it is ſaid, that the dame 
conſideration is as neceſſary to create a uſe 


by way of covenant on a bargain and ſale, as 


- T Vide 


Gilb. uſes. 217. 


220. 
Mildmay's caſe · 
I Co. 175. a: 
alſo ſee 1 Stra. 
Fa Anon. 

ide B, N. 8 
470. 
1 Leon. 25. 


on the bargain and fale itſelf” ; which cir- 


cumſtance proves, that it is not a limitation of 
a uſe ariſing out of the eſtate of the bargainee, 
becauſe if it was, then the firſt conſideration 
(ſuppoſing a uſe could be limited to ariſe out 
of the eſtate of the bargainee) would be ſuf- 
ficient for that purpoſe : but as the uſe aroſe 
by way of covenant by the bargainee, a freſh 
conſideration was neceſſary. 


"To illuſtrate ſtill further this doctrine, viz. 
that neither a preſent nor a future uſe can be 
limited to ariſe out of the eſtate of the bar- 
gainee, when the limitation of the uſe derives 


its efficacy from, and conſtitutes a part of, the 
original 


E. 474-1 


original contract, or bargain and fale, we need 


only have recourſe to a very known caſe. If 
a feoffment be made to A. in fee, to the uſe 


of W. for life, remainder to the uſe of B. in 


fee, with a power for W. to make leaſes for 
three lives. Here W. has but an eſtate for 
life, and if he makes the leaſes, they will take 
effect by way of limitation of a uſe out of the 
_ original ſeiſin of A. But if there be a bar- 
gain and ſale to one for life (by which the 
reverſion in fee is in the bargainor) there 
cannot be a power annexed to the bargain 
and ſale for the bargainee to make leaſes, ſo 
as to take effect by way of limitation of a 
uſe out of the eſtate of the bargainee, for that 
would be limiting a uſe upon a uſe: neither 
can ſuch uſe ariſe out of the eſtate of the 
bargainor, for want of a conſideration paid by 
the leſſee at the time of the bargain and 
ſale *, 


It may here be ſaid, that as the uſe limited 
to the bargainee is ſerved out of the ſeiſin of 
the bargainor, ſo the ſame ſeiſin (like that of a 
feoffee) which ſerves the uſe to the bargainee, 
may equally as well ſerve a ſpringing, or 
future uſe to a third perſon. But with re- 
ſpe& to that, I preſume, that after a bargain 

| and 


1 Co. 134. as 
Poph. 81. 
8 Co. 71. a. 


t Poph. 81. 


„ 
and ſale in fee, there cannot be a pyſſbility of 
ſeiſin (which feoffees are ſuppoſed to have 
upon the limitation of ſecondary uſes) left in 
the bargainor to feed any future uſes, in 
abridgment of the /e transferred to the bar- 
gainee. If then there can be no poſſibility 
of ſeiſin remaining in him, or admitting that 
ſuch a poſſibility of ſeiſin did remain in him, 
yet ſhould he make an actual entry to veſt 
thoſe future uſes, when they come in eſſe 
(which entry by feoffees to uſes would, in a 
ſimilar caſe, be the moſt certain way to veſt 
them) ſuch entry will be ineffectual for that 


* 


With reſpect to the firſt point, it is the 
very nature of a bargain and ſale, which is 
always ſuppoſed to be made for a valuable 
conſideration, to transfer the uſe, and of courſe. 
the poſſe/fion ſince the ſtatute, abſolutely from 
the bargainor upon a bargain and fale in fee: 
therefore, the only, difference between this 
conveyance, and a feoffment, is, that the 
latter firſt conveys the poſſeſſion, and then the 
1e e but both of them, ſince the ſtatute, when 
uſed by a perſon ſeiſed in fee, entirely con- 
vey the uſe and poſſeſſion from the bargainor 
and feoffor. The ſituation then of the bar- 


gainor, 


( 417 ) 
Sairlor is in this reſpect rather ſimilar to that 
of the feoffor ; and though the uſe in the caſe 
of a bargain and fale is ſerved out of the 
ſeiſin of the bargainor ſince the ſtatute; whilſt 


on a feoffment it is ſerved ont of the poſſeſ- 


ſion of the feoffee, yet the ſeiſin, which the 
bargainor has to ſerve the uſe to the bar- 


oainee, differs materially from that which a 


feoffee is ſuppoſed to have. The ſeiſin of 
the /eoffee is ſuch as will ſerve a uſe declared 
to himſelf, to the feoffor, or a ſtranger, or ta 
all of them: but the ſeiſin of the v argainor 
can only ſerve the uſe, which is bargained 
and ſold to the bargainee . After the limi- 
tation of a future, or contingent uſe upon a 
feoffment, there is a poſſibility of ſeiſin remain- 


Y t Leon. 148. 
Moot; 46. 


ö 


ing in the feoffees to ſerve thoſe future uſes, 


when they come in ge, becauſe; as the uſes 
on a feoffment are guided chiefly by the de- 
_ claration and intent of the parties, that intent 
could not be effectuated, unleſs there was 4 
ſeiſin in the feoffees to feed the uſes upon 
their ſhifting. But as the uſe on a bargain 
and fale can only be veſted in the bargainee, 


and as ſuch uſe is for a valuable conſideration 


bargained and fold to him, it ſeems that there 
can be no rn ſeiſin left in the bargainor 
ST to 


8 Chudleigh's 
caſe. 


1 Co. 10. a. 


* Holloway v. 
Pollard. 


Moor, 761. Pl. 


2054. 


( 418 ) 
| to ſerve any uſes in abridgment of that pre- 
viouſſy e to the * 


If chen there can be no poſſibility of ſin 
in the bargainor, after a bargain and ſale in 


Fee, to feed any future or contingent uſes, the 


only way that the uſe ſold to the bargainee 
can be avoided or abridged, is to annex a 
condition of entry to the bargain and ſale 


upon the happening of a contingent event. 


Thus, ſuppoſe A. bargains and ſells to B. in 
fee, but if C. pays ſuch a ſum of money at 
ſuch a time, then the uſe to B. ſhall ceaſe, 
and it ſhall be lawful for A. to re-enter and 
ſtand ſeiſed to the uſe of C.. In this caſe it 
might be imagined, that upon the entry of 
A. the future uſe to C. would veſt ; but this 
concluſion has been expreſsly denied. A. 
bargained and ſold * lands to B.; but upon 
payment of a certain ſum there was a condi- 
tion that A. ſhould re-enter, and ſtand ſeiſed 
to the uſe of himſelf and heirs, until he at- 
tempted to alien without the aſſent of B. and 
then to the uſe of B. and his heirs. A fine was 
levied to thoſe uſes: A. paid the money, and 
entered; and afterwards aliened the lands 
without the aſſent of B.: 1t was held by the. 

| Lord 


| 864 ) 

Lord Chancellor Egerton, that no uſe ſhould 
ariſe to B. after the alienation of A. The 
principal reaſon given for this determination 
was, that the bargainor, entering for a condi- 
tion broken, ought to be in . the old uſe, 
and could not ſtand ſeiſed to any other than 
that old uſe. This caſe places the bargainor 


in exactly the ſame ſituation as a feoffor, in- 


ſtead of a feoffze : for it has been ſaid, that if 
A. enfeoffs B. to the uſe of B. and his heirs, 
upon condition that if B. does ſuch a thing, 
then A. may re-enter, and ſtand ſeiſed to the 
uſe of C.; here, upon the entry of A. no uſe 
will ariſe to C.“ Now it is very certain, 
that if feoffees enter to veſt a future uſe, 
though by ſuch entry they gain their former 
eſtate and ſeiſin*, yet the uſe will imme- 
diately be veſted in ceſtuique uſe upon their 
entry. But we are here to notice, that when 
feoffees enter to veſt a future uſe, they do not 
enter as for a condition broken, becauſe, 
ſtrictly ſpeaking, a a condition can only be re- 
ſerved to the /eoffor *, &c. However, I con- 
ceive, that the entry of the feoffees to avoid 
one uſe and veſt another, has the ſame effect, 
as to the regaining of their former eſtate, as 
the entry of the feoffor or bargainor, as to 
their being in of their old uſe and eftate, But 

EC? as 


! 1 Leon. 269. 


Z x Co. 128. a. 


a Lit. 1. 347. 


( 420 ) 
as the former eſtate and ſeiſin of the feoffers 
were purpoſely created to ſerve the future, 
as well as preſent uſes; and as the former and 
old eſtate of the bargainor was not created for 
the purpoſe of ſerving ſuch future uſes, there 
can be no inconſiſtency in allowing the future 
uſe to veſt in the one inſtance, and denying 
it in the other. Therefore, even ſuppoſing a 
poſſibility of ſeiſin could remain in the bar- 
gainor after a bargain and ſale in fee, yet if he 
were to enter, he would be in of his old uſe 
and eſtate, and then, according to the caſe of 
Holloway v. Pollard, the future uſe could 
never veſt. It is true, that it is the received 
v Co. 101. b. Opinion, that a right of entry in the feoffees 
Vene. 139. (without an Aua entry) will alone veſt the 
future uſe in ceſtuique uſe ; but that conſtruc- 
tion has taken place, becauſe, if they really 
did enter, it would be the ſure way of effec- 
e Bro. feoff, al. tuating that purpoſe ©. It may then be rea- 
.. ſonably inferred, that if an actual entry by the 
bargainor could not veſt a future uſe, his 
_ right of entry alone could not be ſufficient. 


From theſe obſervations it appears, that 
after a bargain and ſale in fee there cannot 
poſſibly be any future or ſpringing uſe limited 
to ariſe out of the eftate of the bargainee : and 

| that 


(an Þ 18 
that it would be extremely hazardous to | 
limit ſuch a future or ſpringing uſe to take N 
effect out of the eftate of the bargainor. But | 
here we are to obſerve a diſtinction between | i 
a limitation of a future uſe out of the eſtate | 9 
of the bargainor after a bargain and ſale in | ; 
fee, and where a contingent uſe, or remain- | 
der is limited out of the ſeiſin of the bar- | 
gainor after a previous bargain and ſale for 
life only. Thus if a man bargains and ſells 1 
to one for life, remainder to the firſt ſon of the | = 
bargainee (which firſt ſon is unborn at the 4 
time of the conveyance) this is a good limi- 
tation of the uſe to the firſt ſon to take 
effe&t out of the eſtate of the bargainor *, 4 vide Cilb. 
For in this caſe the poſſeſſion of the bargainor W 
was only executed in the bargainee for life, ſo 
that the reverſion in fee remained in him, 
out of which he might limit the uſes to the 
firſt ſon of the bargainee. The conſideration 
paid by the bargainee might well extend to 
the uſes 3 to his ſon *, > Kel ab. 784. 
„ 
As I have 0 | 6 hinted at the ne- 
ceſſity of a ſuppoſed poſſibility of ſeiſin re- 5 
maining in the feoffees, conuſees, &c. in order 6 1 
to ſerve a future or /pringing uſe, when it 5 
comes in ee, it may be proper here to explain 
45 Ee 3 the | | 
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(4), 
the reaſons for recurring to this conſtruction. 


Every uſe ſhould have a ſeiſin out of which it 


may be fed or ſerved: now if a feoffment be 
made, a fine levied, a recovery ſuffered, or a 
conveyance by leaſe and releaſe made to A. 

to the uſe of B. in fee, but if C. does ſuch a 
thing, then to C. in fee; here, as the old uſe 
in fee is firſt limited to B., the ſtatute of uſes, 
until C. performs the condition, can only 
execute the uſe to B.; becauſe in che firſt 


place no uſe is in fact limited to C. till that 


Co. Lit. 27 rab. 


b vide 
1 Leon. 269. 


time; and ſecondly, until the uſe to B. ceaſes, 
no uſe to C. can be executed by the ſtatute, 
for there cannot be z4wo uſes of the ſame land 


exiſting at the ſame time. Now upon the 


performance of the condition by C. and 
ceſſure of the uſe to B. as there muſt be a 
ſeiſin ſome where to ſerve this ſhifting ule - 
upon its momentary change, the queſtion will 
be, out of whole ſeiſin is it to be ſerved? it 
cannot be ſerved out of the ſeiſin of B., be- 
cauſe he is ceſtuique uſe: neither can it be 
ſerved out of the ſeiſin of the feoffor, &c. 
becauſe the livery, &c. entirely diveſted him 


of all poſſeſſion whatever *: in order then to 


effectuate the purpoſe of the conveyance, the 
ſhifting uſe, when it comes in eſſe, muſt be 
ſerved out of the original. livery or ſeiſin 

| transferred 


(423 ) 


transferred to A. which ſeiſin, as it was at «vide 


firſt wholly executed in B. by the ftatute, and 
as there was but a poſſibility, that it ſhould 
ever be diveſted from him, and return to A. 


to ſerve the ſecondary uſe to C. it was from 


thence denominated a mere poſſibility of 


ſeiſin. 


Brook tells us, that it would be proper in 
a caſe of this kind to enter in the name of 
the feoffee, in order to veſt the ſhifting uſe: 
it, however, appears that the right of entry in 

him will alone ſupport it. 


So it ſeems, that upon the limitation of a 


contingent uſe after a previous limitation of an 


eſtate for life, there muſt be a poſſibility of 


ſeiſin in the feoffees, &c. to ſerve this con- 


| tingent uſe, when it comes in eſſe. Thus the. 


point in Chudleigh's caſe was, a feoffinent 


was made to J. S. in fee, to the uſe of A. 


for life, remainder to his firſt ſon, &c. remain- 
der to B. in fee; and the queſtion was, whe- 


ther any and what ſeiſin remained in J. S. to : 
ſerve the uſes limited to the ſons of A., when 


thoſe uſes ſhould come in effe? We have al- 
ready ſeen, that in this very caſe, it was 


agreed, that to the execution of a uſe by the 


E ſtatute, 


1 Co. 133. b. 


4 Bro. feoff. al. 
uſes, pl. 30s 


© x Co. 101. b. 
1 Vent, 189. 


See this caſe at 
large, ſupra, 


i 222, 223. 


L 
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ftatute, there were four neceſſary prelimina- 
ries, viz. a perſon ſeiſed to the uſe at the tima 
of the execution of it—a ceſtuique uſe in e. 
a uſe in poſſeſſion, reverſion, or remainder— 
and the eſtate out of which the uſes ſhould 
ariſe ought to veſt in ceftuique uſe. From theſe 
rules there were two opinions given in the 
debate of Chudleigh's caſe. Some thought 
that there was an a7ual eſtate in remainder 
yeſted in J. S. to ſerve the contingent uſes, 
when they aroſe; whilſt others were of opi- 
nion, that no part of the original ſeiſin re- 
mained in J. S. but that the whole poſſeſſion 
was executed in A. and B., and that the con- 
tingent uſes, when they ſhould ariſe, muſt be 
ſerved out of the eſtate formerly in the feoffees. 
But both of theſe opinions were erroneous ; 
for with regard to the firſt, as the uſe was 
limited to A. for life, remainder to B. in fee, 
this was commenſurate to the whole fee, and . 
did not admit of any intervening eſtate, till 
thoſe limited to the ſans ſhould ariſe ; beſides, 
if there was a veſted remainder j in x 8. he 
might enter for a forfeiture, and puniſh for 
waſte, &c. and it was clear, that the parties 
intended him no ſuch benefit. With reſpect 
to the ſecond ſyſtem, it was clearly againſt 


the words, and — of the Aare for 


that 


( 42s ) 
chat requires J. S. to be ſeiſed at rhe time of 
the execution of the uſe ; if therefore the whole 
| eſtate of J. S. was diveſted out of him, the 
contingent uſes could not be ſerved out of 
the former eſtate of J. S. for the fatute not 
only requires him to be ſeiſed at the time of 
the execution of the uſe, but it appears to be 
the very eſſence and nature of a uſe, that 
there ſhould be a ſeiſin ſomewhere, out of 
which it is to be ſerved; if indeed the whole 
ſeiſin was taken from J. S., then if it is to 
be veſted at all, it muſt be ſerved out of the 
eſtates of A. and B. which would be to limit 
a uſe out of a uſe. Upon the whole, the 
majority of the judges in this caſe (among 
whom yas Lord Coke) were of opinion, and 
decided accordingly, that J,. S. neither had 
an actual veſted eſtate in remainder to ſerve 
the contingent uſes when they aroſe, and in 
the mean time to preſerve them, nor was the 
whole of the original ſeiſin taken fram J. S.; 
but that the poſſeſſion was executed in the 
ſame mapner as the uſe was limited: that 
the uſe to A, for life, and the remainder to B. 
in fee, were indeed executed, but {ſubject to the 
poſſibility of A. 's having ſons, and their be- | 
coming entitled to the uſe, and of courſe the 
poſſeſſion, | Thus during the ſuſpence of the vide 


Butl. note un- 
contingent der fol. 273. b. 
Gs Co. Litt. 


(426) 
contingent uſe, the feoffee (J. S.) had a poſe 
ſibility of ſeiſin unaffected by the ſtatute, 


becauſe there was no uſe in gfe (which the 
ſtatute requires) to which it could be exe- 


cuted, When the uſe came in ef the feoffee 
would be entitled to the poſſeſſion at com- 
mon law, which poſſeſſion would be inſtan- 
taneouſly executed in ceſtuique uſe, „ 


We will now return to the ſubject of bar 
gains and . 


It is an eſtabliſhed rule, that a conveyance, 
which does not operate by force of livery of 


ſeiſin, or what is equivalent to it, ſuch as the 


Butl. note 1. 
Co. Litt. 330. a. 


r Co.Litt.32 5. a. 


writ of haþere facias ſeiſinam on a judgment in 
a recovery or fine, or a releaſe with warranty, 


cannot work a diſcontinuance of lands. A 


diſcontinuance is properly where a tenant in 
tail, or one ſeiſed in auter droit, makes ſuch an 


alienation as takes away the entry of the iſue 


in tail, or the heir, or ſucceſſor, or thoſe in 
reverſion or remainder, and leaves them to 
their remedy by actions. The conveyances 
by feoffment, fine, and recovery, operate by 
way of tranſmutation of the pon, and the 
particular ſolemnity attending the execution 


f of chem Was deemed ſufficient to diſturb the - 


original 


K aa * 


— 


original ſeiſin, and to work a diſcontinuance. 


But a bargain and ſale did not poſſeſs any of 
theſe qualities. Inſtead of operating by way 
of tranſmutation of poſſeſſion, it previouſly 
paſſed the w/e, thereby, as it were, operating 


by way of tranſinutation of the uſe. Neither 


was there any ſolemnity attending the execu- 
tion of it; for it was perfected by a transfer 
ol the uſe, without any public or other deli- 
very of the poſſeſſion, Therefore, if a tenant 


in tail made a bargain and fale in fee, as the 


ve in this caſe firſt paſſed to the bargainee, 


the poſſeſſion was executed in him by the 
ſtatute of uſes in the ſame manner, as he had 


the uſe. Now, as uſes were under the di- 
rection of the chancery, that court limited 


the uſe to the bargainee in the caſe juſt put, 


according to the extent of its limitati on to 


the bargainor before the bargain and ſale. 
By this conſtruction there could be no diſ- 
turbing of the eſtates of the iſſue in tail, or of 


thoſe in reverſion or remainder; of courſe 


there could be no diſcontinuance produ- 


cedꝰ ; 


But whether after a bargain and ſale in fee 


by a tenant in tail, the bargainee has only an 
eſtate of freehold during zhe life of the tenant 


* mm 


k 10 Co. 36. a. 
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| in tail, deſcendible to the heir, as ſpecial occu- 


$ ©o. Litt. 41. b. 


b. 
E Dycr, 321. b. 
l. 22 


110 Co. 98. a. 
m Plowd. 557. 
3 Co. 84. cites 


24 E. 3- 28, b. 


10 Co, 95. b. 


Y 2 Salk. 619. 


Machil v. Clark. 


— 


vour the former conſtruction; for it is there 


tail, according to Litt. ſ. 606; which eſtate 


was only deſcendible to his heir as ſpecial oc- 


| eſtate of inheritance during the life of the te- 


ſhall be endowed, So Holt, C. J. in con- 


( 4368: ) 


pant (in which caſe the bargainee would be 
puniſhable for waſte ', his wife would not be 
endowed, nor would his heir have his age ©) ; 
or whether, after the bargain and ſale in fee, 
the bargainee has an eſtate of inheritance de- 
terminable by the entry of the iſſue in tail 
(in which caſe he would be diſpuniſhable for 
waſte *, and his wife would be entitled to 
dower ”) has been a point rather diſputed. 
The caſe of Took v. Glaſcock® ſeems to fa- 


{aid to be reſolved, that the bargainee of a 
tenant in tail has only an eſtate de/cendible 
during the /fe of the bargainor or tenant in 


could not be deviſed by the ſtatutes 32 H. 8. 
c. 1. and 34 & 35 H. 8. c. 5. which 
allow of deviſes of eſtates of inberitancè in fee 
ſimple; whereas the eſtate of the bargainee 


cupaut. But by Seymor's caſe * it appears, 
that the bargainee in ſuch à caſe ſhall have an 


nant in tail, out of which eſtate his wife 


ſequence of the determination in Seymor's 
caſe, laid it down as a rule e, that if a tenant. 
| in 


( 429 ) 
in tall conveys to one and his heirs by a bar 
gain and fale, or covenant to ſtand ſeiſed, 
the bargainee or covenantee has a baſe fee 
not determined, nor determinable till the 
entry of the iſſue, He denied the caſe of 
Took v. Glaſcock to be law, and alſo Litt. 
ſ. 612. if taken literally. He alſo added, 
that if tenant in tail bargains and ſells in 
fee, the eſtate tail is not in abeyance, but 
in the bargainee: but if a tenant in tail bar- 
gains and ſells to one for the /ife of the bar- 


gainor, remainder over in fee, this remainder 


is abſolutely void in its creation, becauſe it is 
to take effect after the death of the tenant in 
tail: for the grant of the remainder is like a 


| leaſe made by a tenant in tail to commence 


after his death, which is clearly void ab initio ; 
but a leaſe made to commence during the 
life of the tenant in tail is only voidable by 
the iſſue, 7 


In Seymor's caſe it was reſolved, that 
| aſter the bargain and ſale tenant in tail levies 
2 fine to the bargainee, it corroborates the 
eſtate of the bargainee ; that is, it does not 
diſplace or diſcontinue the eſtates in remain- 
der, but it gives the bargainee an eſtate de- 
terminable upon the death of the tenant in 


4 ro Co. 96, a. 
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tail vithont i ue, inſtead of an eſtate deter- 
minable upon the death of the tenant in tail 
himſelf, But if a fine is levied Before the 
bargain and fale; then it bars the iſſue, and 
works a diſcontinuance of the eſtates in re- 
mainder *, So, if after the bargain and ſale 
the bargainee levies a fine with proclama- 
tions, yet the iſſue in tail have five years after 
the death of the tenant in tail to make their 
claim*. If tenant in tail bargains and ſells 
in fee, and the bargainee deviſes his eſtate 
and dies, and then the bargainor levies a fine 
to a ſtranger ; now this fine does not make 
che deviſe good, but corroborates the eſtate 
of the heir of the bargainee, and "makes # his 
rg 3 


| he Aa FOI and ſale is nothing but the 
diſpoſition-of the uſe, the court of chancery, 
which had the ſole direction of uſes, held 
that upon every bargain and fale ſuch an 
- eſtate only paſſed in the uſe, as the bargain- 
or might /awfully transfer“. Upon this ac- 
count # bargain and fale can work no for- 
feiture; Therefore, if a tenant for life bar- 
: gains and ſells his eſtate in fee, this is no 
forfeiture of his life eſtate; for upon the 


8 and ſale the eſtate in the uſe only 
x paſſed 


t an 
paſſed during the life of the bargainor, and 
of courſe the ſtatute now executes the poſ- 
ſeſſion according to the eſtate, which the bar- 
gainee has in the ule ”, 


Upon this principle, that a bargain and 
ſale can only paſs what the bargainor lawfully 
might part with, it is now admitted, that 
this eguitable conveyance cannot, when made 
by a tenant for life, deſtroy or diſturb any 
contingent eſtates limited after the eſtate for 
life of the bargainor. Therefore, if there be 


5M Gilb. uſes, 1087 


tenant for life, with a contingent remainder 


over, and the tenant for life bargains and 
ſells the lands in fee, this does not deſtroy 
the remainder, becauſe by the conveyance 


an eſtate only paſſed during the life of the 


| bargainor * .. 


As ſoon as the uf is by this conveyance 
veſted in the bargainee, the poſſeſſion is exe- 


cuted in him by force of the ſtarute of uſes; 


ſo that he has a legal eſtate without any ac- 
tual entry. It will be neceſſary to ſee in 


what reſpects the poſſeſſion, ſo acquired by 


the operation of the ſtatute, has the quality 


of a poſſeſſion obtained by an actual entry. 


a virtue of this poſſeſſion the bargainee of a 
reverſion 


* Wil. 2456 * 


Hard. 476. 


Cro. Jac, bogs 


reverſion may avow for the rent, or bring an 


* 6 Co. 68. 4. 


2 Cro. Jac. 146. 
476. 

5 Co. 113. bs 

— 1 Co. 145. A. 
© 2 Roll. ab. 
786, 787. pl. 1. 


© Cro. Jac, 604. 


© Ibid. 


7 1 Vent. 360. 


* Cro; fac. 604. 
2 oats 361. 


Þ Co. 54. 2. 


1 


action for waſte * : but it ſeems he cannot 
take any advantage for the non-payment of 
rent without giving notice of the bargain and 
ſale . It is ſaid that a bargainee can never 
vouch by force of any warranty annexed to 
the eſtate of the land *, but that he may re- 
but upon a bargain and ſale. A bargainee 
for years has ſuch a poſſeſſion by force of the 
ſtatute, as enables him to receive a releaſe ©: 
and if a man bargains and ſells the reverſion 
for years after an eſtate for years, the grantee 
of the reverſion has an eſtate capable of re- 
ceiving a releaſe without attornment*. A 
bargainee may make a good tenant to the 
præcipe in order to ſuffer a common recovery 
even before inrollment : but he cannot bring 
an action of reſpaſs without an actual entity b. 
As the poſſeſſion paſſes inſtantaneouſly with 
the uſe by a bargain and ſale, it has been 
held, that a reſervation of rent on this convey- 
ance is good, becauſe it is the ſame thing as 
reſerving the rent out of the land itſelf: but 
before the ſtatute of uſes, when the uſe and 
poſſeſſion were ſeparate, a rent could not be 
reſerved on a bargain and ſale . 


After the ſtatute 27 H. 8. e. 10. che uſe 
| > 


1909 1 

and poſſeſſion paſſed by the mere delivery of 
the deed of bargain and fale; ſo that thoſe 
inconveniences attending the ſecret transfers 
of property, which that ſtatute meant to re- 
medy, in a great meaſure ſtill remained. 
Therefore, to re-eſtabliſh in ſome degree the 
notoriety of conveyancing, the ſtatute of en- 
rolments was made. By the ſtatute 27 H. 8. 
c. 16. 1. 1. it is enacted, that no lands or he- 
reditaments ſhall paſs, whereby any eſtate of 
inheritance or freehold ſhall be made, or any 
uſe thereof, by reaſon of any bargain and ſale, 
except the bargain and ſale be made by 
writing, indented and. enrolled in one of the 
king's courts of record at Weſtminſter, or 
within the county where the lands lie, or be- 
fore the cuſtos rotulorum, and two juſtices of 
the peace, and the clerk of the peace of the 
county, or two of them, whereof the clerk of 
the peace be one; and the fame enrolment to 
be made within ſix months after the date of 
the writings, | 


By this ſtatute a bargain and ſale of lands 
of inheritance is void, except it be enrolled 
within fix months after the date thereof. 
Before this ſtatute a bargain and fale by vir- 
tue of the doctrine of uſes, and the operation 

| Ff of 


12 Inſt, 674. 


* 4 Co. 71. a. | 


i Moor, 41. 
Hob. 165. 


yer, 218. b. 
Pl. 6. Yely. 123. 


64) 


of the ſtatute 27 H. 8. c. 10. took effect im- 


mediately from the delivery of the deed, 
The ſtatute of enrolments did not intend to 
ſet aſide or aboliſh any particular force which 
it formerly had: therefore, when it is enrolled 
it raiſes the uſe from the delivery of the deed, 


and of courſe the ſtatute of uſes executes the 


poſſeſſion at the time, when the uſes are 
raiſed The enrolment has a relation to the 
delivery of the deed for the advantage of the 
bargainee, not only to avoid all incumbran- 
ces, but alſo all meſne conveyances by the 
bargainor to a third perſon made between the 
delivery, of the deed. and the enrolment *, 
Therefore, if A. bargains and ſells to B. and 
before any enrolment A. bargains and ſells 
the ſame lands to C. and the ſecond deed is 
enrolled firſt, but within the /i months the 
firſt deed, is enrolled; in this caſe the firſt 


deed, though enrolled after the ſecond, ſhall 
ſtand!, So. if A. had there levied a fine to 


C. yet the bargain and ſale to B. would have 

avoided it”. Upon the ſame principle, if a 

man an and ſells his lands, and then 

acknowledges a ſtatute, or ſuffers judgment, 

after which the deed is enrolled, it ſhall have 

relation. to the ddlvery, and ſo avoid the 
| | meſac 


( 43s ) 


meſne incumbrance”. In the caſe of Bel- 
lingham v. Alſop*, A. bargained and ſold 
lands to B. and the bargainee, before any en- 
rolment of the firſt deed, conveyed the ſame 
lands by a bargain and fale to another perſon ; 
afterwards both of the indentures were en- 
rolled, and it was held, that the ſecond bar- 
gain and fale was void; for, fay ſome of the 
books, at the time of the ſecond bargain and 
ſale the bargainee had no eſtate in him to 
give to a ſtranger*. But Lord Coke tells 
us”, that that caſe was determined on account 
of the ſpecial penning of the ſecond deed of 
bargain and fale, and that otherwiſe the ſe- 
cond bargain and ſale, before the enrolment 
of the firſt, would have been good. Indeed 
in Croke's report of the caſe*, a mis-recital 
in the ſecond bargain and ſale ſeems to 
have been the cauſe of the determination of 
the court, However, it ſeems to be agreed, 
that a bargainee before enrolment may be a 
good tenant to the precipe for the purpoſe 
of ſuffering a recovery, and he may alſo 


n. Cro. Car. 2 17, 
218. 

Vide Owen, 69, 
70. 

2 Ander. 161. 


409. 
Cro. Car. 218. 
Noy, 10b, 


p Cro. Jac. 40g. 
C 


ro. Car. 218. 
Hob. 136. 
r Inſt. 67%. 


Cro. Jac. 52, 53. 


receive a releaſe*; he may likewiſe main- * 2 Inf. 675. 


tain an aſſize before enrolment 7. So if the 
bargainee die before enrolment, his wife 
ſhall have dower, if the deed be after- 
| e Wards 


1 Vent. 260. 
V2 Ander. 167. 
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1 And. 229. 
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2 Cro. Car. 569. 
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( 4356 ) 
wards enrolled within the fix months *; for 
notwithſtanding the bargainor or bargainee 
die before the enrolment, yet if the deed be 
afterwards enrolled. within the time limited by 
the act, it ſhall take effect from the delivery 
of the deed *. If there be two jointenants, 
and one of them bargains and ſells his eſtate 
in fee, and then the other dies before enrol- 
ment, and afterwards the deed is enrolled, 
the moiety only paſſes to the bargainee, and 
the other ſhall ſurvive to the bargainor?, So 
if a man. bargains and ſells lands, and then 
takes a wife, and dies, and afterwards the 
deed is enrolled, yet the wite of the bargainor 


ſhall not have dower *. In the caſe of Par- 


ker v. Bleeke*, where a perſon ſeiſed of a 
copyhold in fee, in which there was a cuſtom 
that the wife of every copyholder, who died 
ſeiſed in fee of any copyhold tenement, ſhould 
be endowed, became a bankrupt,. and the 
commiſſioners bargained and ſold the land; 


the bankrupt-died, and the deed was enrolled; 


it was held, that his wife ſhould not be en- 
dowed ; for as the enrolment had a relation 
to the time the uſe was raiſed, the copyholder 
did not in fact die ſeiſed. So if a bargain 
and fale be of a manor and an advowſon ap- 


pendant, and the church becomes void before 
the 


L a7 1 


the enrolment, the bargainee ſhall have the 
benefit of the preſentment, and all the arrears 
of rent incurred before the enrolment, if the 


deed be enrolled within the ſix months. If » cro. Car. 217. 


a bargainor and bargainee join in the grant 

of a rent- charge, and the deed is enrolled 

within the ſix months, it is the grant of 

the bargainee, and confirmation of the Bar- 
3 

gainer ©. 


Though the enrolment has a relation, for 
the advantage of the bargainee, to avoid all 
meſne incumbrances, and conveyances made 


N co. Litt. 240. b. 


to ſtrangers, yet when a conveyance is made 


to the bargainee himſelf before the enrolment, 
then it ſeems, that the bargainee ſhall take 
by ſuch ſubſequent conveyance. Therefore, 
if A. bargains and ſells to B. and before the 
bargain and ſale is enrolled, the bargainor 
levies a fine, ſuffers a recovery, or makes a 
feoffment to B., the bargainee ſhall be i by 
the feoffinent, fine, or recovery; becauſe 
hen a conveyance by the common law, and 
one by the ſtatute law concur, that by the 
common law ſhall be preferred. But if be- 
tween the making of the bargain and ſale, and 
the levying the fine, &c. the bargainor en- 
cumbers the land, then the enrolment ſhall 

311 have 


4 4 Co. 70.2 b. 
71. a. 
Yelv. 124. 


4 Leon. 4. pl. 18. 


Moor, 337, 30 8. 
Cro. Eliza. 917. 
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Shep. T. 224. 
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have a relation for the avoiding ſuch incum- 


brance in favour of the bargainee *. 

In the caſe of Hall v. Dewef it was held, 
that if a man bargains and ſells a reverſion, 
and then the rent is incurred, and afterwards 
the deed is enrolled, the bargainee {is entitled 
to the rent incurred before the enrolment. 
But if the rent be paid by the tenant to the 
bargainor, it is a good payment, and the bar- 
gainor is not accountable*, So if a bar- 
gainee grants a rent before enrolment, it is a 
good grant, if the deed be afterwards enrolled 
within the ſix months. But if a bargain 
and ſale be to A. and B. and A. releaſes to 
B. before any enrolment, this releaſe is void a: 


and yet if a diſſeiſor bargains and ſells the 


lands to B. and the diſſeiſee releaſes to the 
bargainor, and then the deed is enrolled ; in 


this cafe the releaſe is good for the benefit of 


t Mocketẽs caſe, 
Shep. T. 224. 


* x Roll. R. 42 5. 


B. the bargainee : but if the diſſeiſee releaſe 


to the bargainee before the enrolment, it is 
void. If a man makes a leaſe for life, with 
a clauſe of re- entry, reſerving rent; and then 
bargains and ſells the reverſion, and the bar- 
gainee demands the rent, which the leflee 
refules to 1 notwithſtanding the deed is 

afterwards 


( 439 ) 
afterwards enrolled, yet he cannot enter for 
the forfeiture *. 4 85 


The ſtatute directs the enrolment to be 
made within ſix months after the date of the 
indenture. The ſix months, therefore, are to 


be accounted from the date, and not from the 
delivery of the deed; unleſs the deed has no 


date, in which caſe they are reckoned from the 
delivery. With reſpect to the calculation 

of the fx months, they muſt be compured 
after the ſpace of the lunar months, viz. 
twenty-eight days per month. The enrol- 
ment may be either on the fame day on 
which the deed is dated*, or it may be on 
the laſt day of the ſix months, not reckoning 
the day of the date to conſtitute a part _=_ the 


fix nn Y 


By the 2. ſ. of the ſtatute of enrolments it 
is provided, that that act ſhould not extend 
to lands within any city, borough, or town 
corporate, wherein the mayors, recorders, or 
other officers have authority to enroll deeds. 
All bargains and ſales then of ſuch lands, as 
are excepted out of this ſtatute, muſt have the 
ſame operation, as they had before, and of 


courſe the poſſeſſion is executed from the 
F f 4 date 


t Owen, 69. 


Moor, 42. pl. 14 
128. ö = 


Hob. 140. 


v Shen. T. 221. 
laſt edit. 
Dyer, 218. b. 


* Hob. 140. 
Moor, 42. pl. 128. 


Y 2 Roll. ab. 


520. pl. 7. 
Dyer, 218. b. 


5 — 


Yelv. yes 124. 


4400 
+ pyer, 220. ab. date of the deed*. In theſe caſes therefore 


the rules reſpecting the relation of the en- 
rolment to the delivery of the deed are 
avoided. | 


The ſtatute of enrolments directs, that all 
bargains and ſales of lands of inheritance or 
Freehold ſhall be enrolled; but it does not 
notice bargains and ſales of terms of years: 
therefore, if a man ſeiſed of an eſtate of free- 
hold bargains and ſells it for a term of years, 
ſuch bargain and ſale requires no enrolment 
to perfect it*. As the words Bargain and ſell 
are not abſolutely neceſſary to make lands of 
Inheritance paſs by way of bargain and ſale, 
it has been held, that if a man 7 conſideration 
of money covenants to ſtand ſeiſed to the uſe 
of his ſon, this conſideration makes the con- 
veyance a bargain and ſale, and therefore an 
enrolment is neceſſary *: but ſecus if the con- 
ſideration had been natural love and Me 
| tion. | | 


3 ſhall here add the form of a bargain and 
fale, to make the bargainee a tenant to the 
grecipe for the purpoſe of ſuffering a reco- 
. | | 


THIS 


S 


* Þ E | S Indenture tripartite, made the 
day of in the 
25th year of our ſovereign lord George the 
third, by the grace of God of Great Britain, 
France, and Ireland, king, defender of the 
faith, and fo forth, and in the year of our 
Lord 1789, Between Daniel Den, of Lin- 
coln's- inn, in the county of Middleſex, eſquire 
(eldeſt ſon, and heir at law of Daniel Den, 
late of in the pariſh of 
in the county of Eſſex, eſquire, de- 


ceaſed) of the firſt part, Edward Eaſt, of 


Chancery- lane, in the pariſh of Saint An- 
drew's, Holborn, in the county of Middleſex 
aforeſaid, gentleman, of the ſecond part; and 
Francis Foley, of the ſame place, gentleman, 


d The ſtatute of 
enrolments re- 
quires all bar- 
gains and ſales 
of lands of in- 
heritance to be 
by deed mdentcd. 
If a deed be in- 
dented and enroll- 
ed, it does not 
ſignify whether 
the words in the 
beginning of it 
be ſuch as are 
uſually inſerted 
in a deed poll. 
3 Leon. 16, 17. 


of the third part; Witneſſeth, That for 


docking, barring, and extinguiſhing all eſtates 


tail, and all reverſions and remainders there- 


upon, expectant or depending of and in the 
meſſuages, lands, tenements, and heredita- 
ments, hereinafter granted, bargained, and ſold, 
or mentioned or intended ſo to be, or any 


part thereof, and for limiting and aſſuring the 


fame, with the appurtenances unto and to 
the uſe of the ſaid D. Den (party hereto) 
his heirs and aſſigns for ever, and in conſi- 
deration of the ſum of five ſhillings (A) of 

lawful 


pn CIS 


— 


(A) There ſhould always be a valuable 


conſideration to ſupport a bargain and fale, 
for 


( 447 ) - 


awful money of Great Britain, to the ſaid 


A 1 Co. 176. a. 
x Leon. 170. 
2 Roll. ab. 786. 


: 1 Co. 176. 
Moor, 570. 
1 Leon. 370. 


K Cro. Eliza. 
394. | 
2 Roll. ab. 783. 


D. Den (party hereto) in hand paid by the 
ſaid E. Eaſt, at or before the ſealing and 
| delivery 


—_ 3 ti 


— 


for its very name imports. a quid pro quo. It 

has been held, that no uſe can be raiſed on 
this conveyance upon a general conſideration; 
therefore, if a man bargains and ſells his lands 
for divers good cauſes and conſiderations, no 
uſe can pofſibly ariſe to the bargainee *. Bur 
if there be ſuch a general conſideration, or 


indeed if there be no conſideration at all ex- 


preſſed, yet an averment, that a valuable con- 
ſideration was actually paid, will be ſufficient 


to raiſe the uſe in the bargainee'. So the 


conſideration that one was bound in a recog- 
nizance, or the conſideration of a long ac- 
quaintance, or intimate friendſhip, &c. are 
not ſufficient to create a uſe by way of bar- 
gain and fale*. The conſideration of natural 
love and affeCtion to a ſon, or of an intended 
marriage, are not good to make the lands paſs 


by bargain and fale, unleſs money is expreſſed 


I Cro. Jac. 127. 
1 Vent. 138. 


m1 Co. 176. a. 
2 Co. 76. a. b. 


to be paid. It was formerly held, that 
where a particular conſideration has been ex- 
preſſed in a deed, an averment of another 
might well be made“; but it ſeems at pre- 

ſent. 


( 443 ) 
ſent, that if in a deed the conſideration of 
money is expreſſed, and afterwards the par- 
ties attempt to aver the conſideration of blood, 
&c. ſuch averment cannot be made; for it 


would be of miſchievous conſequences, and 


hable to the danger of perjury, which the 
fatute of frauds intended to prevent, to ſuffer 
parol evidence to prove, that the confidera- 
tion of blood, &c. was intended, contrary to 
that of money particularly W N in the 
deed ". 


Any conſideration, if it be the moſt trifling, 
will ſerve to raiſe a uſe on a bargain and ſale ; 
therefore, the ſum of five ſhillings *, or the 
' reſervation of twelve-pence”, or a pepper- 
corn, are all equally good confiderations to 
ſupport uſes on this conveyance. So the 
conſideration of a competent, or a certain 
ſum”, or of ſo much money to be paid at a 
day to come *, are all valid. If a man bar- 


n 2 Pp. W. 2 
Clarkſon 2 
Hanway. 


® 2 Roll. ab. 


787, 788. 
10 Co. 34. a 


1 x Mod. 262, 
263. 


2 Mod. 2 5, 25 


12 Roll. ab. 786. 
Moor, 570, 


* Dyer, 337. 2. 


gains and ſells his lands, with a proviſo or 


condition that the bargainee pays at ſuch a 
day ſuch a certain ſum, the conſideration here 
expreſſed in the condition is good to ſupport 
the bargain and fale*: or if a bargain and 
ſale is made in conſideration of articles, it is 
good, if it be recited, that thoſe articles were 

entered 


t 1 Leon. 6. 
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* 3 Keb. 201. 


; v Vent. 108, 
10g. 
Cro. Eliza. 819. 


X 2 Roll. ab. 


784. pl. 6. 


Winch. *. 


7 2 Roll, 784. 
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delivery of theſe preſents (the receipt whereof 
is hereby acknowledged) he the ſaid D. Den, 
party hereto, (B) Hath granted, bargained 


nd 


Cle. 1 
— 
* 


9 INT 7 10S 
# 


entered into for the conſideration of money. 


It ſeems, that after a verdict, the want of a 
conſideration appearing on the face of the 
conveyance will not vitiate the deed, for the 
jury would not find for the bargainee i in ſuch 
a caſe, if no 3 was proved *. 


We muſt obſerve, that there is no neceflity 
that the bargainee himſelf ſhould pay the 
conſideration money, for if it is paid by a 


ſtranger, it will be ſufficient to raiſe the uſe 


in the bargainee: therefore if a man, in con- 
ſideration of a certain ſum paid by B. bargains 


and ſells his lands to A. for life, remainder to 


C. in fee, this is good; for though A. and C. 
did not themſelves pay the conſideration, yet 


it is evident, that it was paid upon their ac- 


count*:; or if in this caſe the bargain and 
ſale had been to B. for life, with many re- 
mainders over, the conſideration might well 
extend to thoſe in remainder”. LA 


G) This conveyance to make a tenant of 
5 the 


( 443 ) 
the freehold for the purpoſe of ſuffering a 
recovery, is ſuppoſed to be made by a 7enant 
in tail, That a tenant in tail may convey by 
| 2 bargain and fale, and that the eſtate ſo con- 
veyed will be ſufficient to ſupport a fine or 
recovery, are points clearly warranted by the 
books ?, and long acquieſced in by practice. 
I might, therefore, in this place well avail 
myſelf of the circumſtance of a tenant in tail 
being allowed to convey by this conveyance, 


in order to confirm the obſervations which I 
have already hazarded ®, of the capability of » supra, 159. 


a tenant in tail to ſtand ſeiſed to a uſe fince 
the ſtatute; for though the 2% and poſſeſſion 
at preſent paſs almoſt inſtantaneouſly, or (as 
it has been expreſſed) ſanguam uno flatu, yet 
the principles upon which the conveyance 
by bargain and fale was founded originally 
continue to this day. By the bargain and 
fale, the bargainor becomes ſeiſed to the uſe 
of the bargainee, and then the ſtatute exe- 
cutes the poſſeſſion, ſo that the bargainee is 
nothing but a cęſfuique uſe. Hence it is, that 
no uſe can be declared on the eftate or poſ- 
ſeſſion of the bargainee, as IJ have in another 
place endeavoured to prove. By theſe pre- 
vious remarks I only mean to ſuggeſt, that 
if a tenant in tail cannot ſtand ſeiſed to a uſe, 
To | | he 


a Vide ſupra, 
427, 428. 


150, 151. 
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he cannot, according to the ſtrict legal notion, 


© > Salk. 619. 


convey by bargain and ſale, becauſe by ſuch 
bargain and ſale he immediately becomes 
ſeiſed to the uſe of the bargainee, who there- 
by has a baſe fee only determinable by the 
entry of the iſſue : and yet the books, and 
the practice of very able men, authorize us to 
conclude that a tenant in tail may convey by 
bargain and ſale. Here then, notwithſtand- 


ing the conſideration of tenure immediately 


à Supra, 143 to 
2851. 


i Gilb. uſes, 28 LY 


2 Cro, Jac. 50. 


f Bro. feoff. al. 


uſes, pl. 30. 
1 Co. 122. a. 


_ "2 


Jen . "TROY 
1 


owd. 102, 
Ba. uſes, 57. 
& Vern. 399, 
Gilb. uſes, 170. 
285. 


between the donor and donee, and the ap- 


propriation of the lands by the ſtatute of 
Weſtminſter 2. c. 1. ſolely to the uſe of the 


tenant in tail, we ſee, that by a bargain and 


_ fale the tenant in tail ſtands ſeiſed of the 


entailed lands. to the uſe of the bargainee. 


According to the true idea of a bargain and 
ſale, no perſon can convey by it, who is not 
capable of ſtanding ſeiſed to a uſe ®*, There- 
fore, the king cannot properly convey by a 
bargain and ſale*; and as it has been held by 
the generality-of the moſt reſpectable autho- 
rities, that corporations cannot ſtand ſeiſed to 
a uſe , it rather appears inconſiſtent, that they 
ſhould be allowed to convey by bargain and 
ſale. However, with reſpect to corporations, 


the judges have ſeemed anxious to find out 


3 , reaſons 


Car 
reaſons to ſupport bargains and ſales made by 
them, and of courſe to ſet aſide in ſome mea- 
ſure their ſtrict legal acceptation. There- 
fore, in the caſe of Sir Thomas Holland and 
Bonis , the court eftabliſhed a. bargain and 
ſale made by a corporation, holding that 
though a corporation could not zake an eſtate 
to the uſe of another, yet they might charpe 
their own poſſefions with an uſe to another. 
As to this nice diſtinction between taking an 
eſtate to the uſe of another, and Holding an 
eſtate already acquired to ſuch a uſe, I muſt 
ſubmit it to the conſideration of the learned 
reader. I fhall only obſerve in this place, 
that to prevent any ſerious conſequences, 
which may ariſe from a doubt of this nature, 
it ſeems always prudent to make a corpora- 
tion convey by a feoffment with livery, or by 
a leaſe and releaſe, with an dual entry by the 
leſſee previous to the releaſe *, 


5'2 Leon. 121. 
3 Leon. 175. 


h Vide 
Butl. note 1. 


Co. Litt. 271. b. 


Every perſon who is capable of aking or 
receiving a uſe may be a bargainee; therefore 
a bargain and fale enrolled is a good con- 
veyance to veſt a uſe in the king, and {o make 
kim a bargainee ?, 


under fol. 27 


91. 


4 Supra, 89, 9% 


8 Co. 94. a. 
1 Vent. 138. 


7 Co. 39. b. 
8 Co. 93. b. 


53 Leon. 16. 
Pl. 39 · 


| 210.1 Eliza. 166. 


g co. 94. fie 
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and ſold, (c) and by theſe preſents doth grant, 


bargain, and ſell unto the ſaid E. Eaff, his 


heirs and any all thoſe meſſuages, lands, 
tenements, 


n 8 » 


5 . 8 
— — 


2ä— 


(C) As the conveyance by bargain and 
fale originated from a principle of equity, the 


chief requiſite to ſupport it according to that 


principle was the conſideration; but now the 
ſtatute 27 H. 8. c. 16. has made an enrol- 
ment alſo neceſſary to its completion. When 


therefore a bargain and ſale has theſe two 


eſſential properties, viz. a valuable conſidera- 
tion, and an enrolment, the uſual words Bar- 
gain and ſell are by no mens neceſſary or ma- 
terial. Thus, if a man for a valuable conſi- 
deration (without the words 4argain and ſell) 
covenants to fland ſeiſed to the uſe of another *, 
or if he aliens, grants, or demiſes *, or if he 
gives and enfcoffs another *, and the deed is 
properly enro/lzd, any of theſe words will ſerve 


do carry the uſe to the bargainee. It is faid 


in Fox's caſe”, that the intention of the parties 
is the creation of uſes; ; and therefore if in 


any clauſe of a deed it appears, that the intent 


of the parties is to paſs the lands by poſſeſſion 


at common law, there no uſe ſhall be raiſed ; 
and that a letter of attorney to make livery 


oi 
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of ſeiſin, or a covenant to make livery ac- 
cording to the form and effect of the deed, 
&c. is clearly indicative of ſuch an intention. 
But with reſpect to this aſſertion, I apprehend 
it muſt intend, that if a man covenants to fland 
ſeiſed to the uſe of one of his Hood, and in that 
deed of covenant there is a letter of attorney 
to deliver ſeiſin, that this ſhews the intent, 
that it ſhould not paſs by way of covenant to 
ſtand ſeiſed, but by way of feoffment ; be- 
cauſe in the direction of uſes equity follows 
the meaning of the parties, and where it 
finds that the parties intended a particular 
ceremony to be performed, it muſt wait till 
that ceremony, viz. livery of ſeiſin, is per- 
fected. But we find it expreſsly determined, 
that if a man, in conſideration of money ex- 
preſſed in the deed, grants and enfeoffs another 
with a letter of attorney to make livery and 
ſeiſin, and the deed is enrolled within the fix 
months, this conveyance is a good bargain 
and 'fale”; for though the parties ſhewed, e, 
that they at firſt intended, that the lands 3 787. 
ſnould paſs by the livery, yet the ſubſequent 3 
enrolment before livery evinced, that they 
had altered that intention: and indeed as the 
equity to paſs the uſe ariſes from the pay- 
ment of the money, it will be guided by that 
Gg conſideration, 
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_ conſideration, notwithſtanding the letter of 

attorney to deliver ſeiſin, provided ſuch livery 

be not given before the enrolment. It muſt 

be obſerved, that as the words covenant lo 

ſtand ſeiſed (where the conſideration is money) 

"8Co.94-% are effectual to ſupport a bargain and ſale *, 


7 Co. 39. b. 
Vide r Leon-25- ſo on the other hand, the words bargain and 


where the 


words bargain fell (where the conſideration is blood, and 


and ſe// with 


livery were ſuf- zatural affection) will ſerve to eſtabliſh a cove- 
ficient to ſup- 


port a f.offment, ant to lia 4 21 47. 
I Vent. 137. — Send ſeiſe 
Crofling v. 
Scudamore. 


If a bargain and ſale be properly enrolled, 

the words bargain and ſell are alone ſufficient 

to paſs incorporeal hereditaments by way of 

. pl. uſe, ſuch as rents, and reverſions, &c. But 

; where ſuch incorporeal hereditaments are 

intended to be paſſed by way of bargain and 

ſale, it ſeems adviſable, that the word grant, 

or alien ſhould be added to thoſe of bargain 

and e; for if it ſhould ſo happen, that the 

deed is not, enrolled within the ſix months, they 

may then paſs by either of the former words 

by way of grant at common law, but cannot 

by either of the words bargain or /ell even 
Sug 9 with attornment “. 

Where the words of a conveyance are de- 

miſe, grant, bargain and /ell, it is at the option 

| | 8 of 


x 4 3 


tenements, and hereditaments, (D) &c. &c. 
(the parcels ſhould here be properly recited and 
deſcribed ) 


— ** — 


* 


of the grantee to take it either by way of 
demiſe or grant at common law, or by way of 
bargain and ſale, if the conſideration be that 
of money *. Indeed, if the words are only 
demiſe and grant, with a pecuniary conſidera- 
tion, or the reſervation of a pepper-corn, as 
ſuch conſiderations are capable of raiſing a uſe, 
thoſe words may, at the election of the grantee, 
amount either to a bargain and fale, or grant 
at common law ©. However, if a tenant for 
years makes a conveyance for a valuable 
conſideration by the words dedi et conceſſi, 
with a letter of attorney to deliver ſeiſin, 
which is done accordingly ; this conveyance 
ſhall not operate as a bargain and fale, for 
the letter of attorney, and delivery of ſeiſin, 
ſhewed that it was not intended as ſuch; but 
it ſhall enure as a feoffment, and conſe- 
quently will operate as a forfeiture of the 
eſtate for years *. | | 


(D) Not only meſſuages, lands, and tene- 
ments may be conveyed to uſes, but the 
ſtatute alſo particularly mentions honours, 
1 | Ge 2 caſtles, 


b 2 Co. 35. a. be 


© Cro, Eliz. 166. 
1 Mod. 262, 263. 
2 Mod. 2 52, 2 5 3. 
Barker v. R eat. 


d Dyer, 362. b. 


pl. 20. 


Vide ſupra,119. 


103. : 


. 


© Shep. T. 2 1 9. b. 


edit. 5. 

W. Jones, 117. 
3 
Shep. * 10. 


W. Jones, 117. 


ſed cont. Ibid. 
127. 


E 2 Co. 54. a. 
Supra, 163. 


h Cro. Jac. 189. 


„ 
deſcribed together with all and ſingular the 


ſtables, 


meſſuages, edifices, buildings, barns, 
| | malls, 


caſtles, manors, rents, ſervices, reverſions, re- 


mainders, and other hereditaments. It ſeems 
that advowſons, tithes, liberties, franchiſes, 
ſeignories, a ſtewardſhip, or bailiwick in fee, 


may be granted by way of uſe, and of courſe by 
a bargain and ſale *. 


So it is faid, that com- 
mon may be granted to a uſe. Not only 
a rent in eſſe, but a rent de novo, may be limited 
to a uſe; therefore, if a man bargains and 
fells land reſerving a rent, this reſervation is 
a good creation of the rent*. However, 
generally ſpeaking, there cannot be a uſe of 
ſuch things as are not in eſe at the time of 
the grant, as a way, common, &c. newly 
created. Therefore, in Beaudley v. Brook“, 


where A. bargained and ſold lands to J. S. in 


fee, with a way over other of the lands of A. 


it was held, that the bargain and ſale of the 


way was void. 


A man ſeiſed in fee may bargain and ſell 
the lands for a term of years, and the uſe 
will be executed in the bargainee by the 
ſtatute without any enrolment ', But if a 

| man 
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mills, dove-houſes, orchards, gardens, courts, 


curtilages, yards, backſides, lands, tenements, 


meadows, 


man poſſeſſed of a term for years bargains 
and ſells it (without any other words) this 
bargain and ſale does not carry the legal in- 
tereſt to the bargainee ®, nor indeed accord- 
ing to the above offered ideas reſpecting uſes 
limited on terms of years, does it paſs a 1%; 


for a term of years neither comes within the 


ſtatute 27 H. 8. c. 10. nor 1 Rich. 3. and 
therefore cannot be executed by the former, 
when bargained and ſold. But in ſuch a caſe, 
it ſeems but conſiſtent with equity, that the 
bargainor ſhould be a fruſtee for the bar- 
gainee. When therefore a man is poſſeſſed 
of a term, and wiſhes to grant it over, he 
muſt uſe ſuch words as will paſs the leg 
intereſt therein, ſuch as grant, alien, or aſſign, 
which are peculiarly adapted for that pur- 
| poſe; but the words bargain and fell have 


only an operation in raiſing a uſe, which in- 


deed cannot be limited on a term of years. 
Thus in a caſe”, where a huſband poſſeſſed 
of a term of years in jure uxoris, and ſeiſed 
of the fee ſimple and inheritance in his own 
right, tor a valuable conſideration conveyed 


Kk Gilb, uſes, $5. 
236. 


Supra, 42 to 
71. alſo 149. 


Ibid. 


m Moor, 171. 
pl. 304» 


88 3 che 


e As fn ſuch 
things as are ap- 
4; gn? to the 
land, vide ſupra, 


355» 356. 


n Co. Litt. 46. be 


„ 


meadows, feedings, paſtures, commons, woods, 
underwoods, rents, reverſions, perquiſites, li- 
berties, franchiſes, privileges, ways, paths, paſ- 
ſages, ſinks, ſewers, drains, lights, eaſements, 


watercourſes, waters, profits, commodities, 


advantages, emoluments, hereditaments, 
with the appurtenances © whatſoever to the 
ſaid meſſuages, lands, dent ments, heredita- 


the lands by the words bargain and /ell, which 
conveyance was duly enrolled : now though 
the huſband might in this caſe have diſpoſed 
of the legal intereſt in the term by ' uſing 
proper words for that purpoſe *, yet it was 
held, that by the words bargain and ſell no- 
thing but the uſe of the inheritance paſſed, 
which was executed by the ſtatute accord- 
ingly ; but as to the leaſe held in jure uxoris, 
thoſe words neither paſſed the legal eſtate nor 
the 2%; and in ſuch caſe the bargainor could 


only be truſtee for the bargainee of the term 
during his own life; after which the wife 
might claim the reſidue. 


* 


It appears, that if a ſon bargains and ſells 
the inheritance of his father, this bargain and 
ſale is void; and he ſhall claim it notwith- 
ſtanding ſuch a aflurance, a after the death of his 


ide Co. Litt. father * . 


265. 4. 
Gilb. utes. 86. 


8 ments, 
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ments, and premiſſes hereby bargained and 
ſold belonging or in any wile appertaining, 
or to or with the ſame, or any of them, now 
or at any time heretofore uſed, occupied, or 
enjoyed, or accepted, reputed, deemed, ta- 


ken, or known as part or parcel thereof, or 


of any part thereof, or appendant or appur- 


tenant thereto; and the reverſion and rever- 


ſions, remainder and remainders of all and 
ſingular the ſaid meſſuages or tenements, 
lands, hereditaments, and premiſſes, or any 
part or parcel thereof (E): And alſo all 
the eſtate, right, title, intereſt, property, 
claim, and demand whatſoever of him the 
ſaid D. Den, (party hereto) of, in, and to 
the ſaid meſſuages, lands, tenements, here- 
ditaments, and premiſſes hereby bargained 
and fold, or expreſſed or intended ſo to be, 


— — 


(E) It is ſcarce neceſſary in this place to 
remark, that upon a bargain and ſale of a 
rent, reverſion, or remainder, there was no 
neceſſity for an attornment to perfect the 
grant, even previous to the ſtatute 4 Ann. 
c. 16. ſ. 9%. We have already had occa- 
ſion to notice, that a grant of lands and zene- 


ents will, without any other words, paſs not 


only a reverſion, but a re- charge: it how- 
ever is prudent to inſert this particular grant 
of all reyerſions and remainders. 


G 8 4 and 


f As to the 
words eſtate, 
right, title, and 
intereſt, vide Co. 
Litt. 345. b. 


P Vide Vaugh. 
51. | 
Cos Litt. 309. b. 


Supra, 361 362. | 


4 2 Salk. 619. 


7 1 Co. 87. b. 
100. b. 
8 Co. 94. a. 


o Supra, 18. 
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and every of them, and every or any part 
thereof: To Have and to Hold the ſaid meſ- 
ſuages, lands, tenements, hereditaments, and 
all and ſingular other the premiſſes, with 
their and every of their appurtenances, unto 
the ſaid 1. Eaſt, his heirs and aſſigns, (F) 
To the uſe of. the ſaid E. Eaſt, his heirs 


and aſſigns; To the intent and purpoſe 


(G) that he the faid E. Eaſt or his heirs 


he. th. Gf 


(F) The conveyance by bargain and 
ſale, when made by a tenant in tail, can only 
give the bargainee a baſe fee, determinable 
by the entry of the iſſue, although the limi- 
tation be abſolutely in fee . At common 
law, if a man ſeiſed in fee made a bargain and 


'fale for a valuable conſideration, it would 


have carried he fee to the bargainee without 
the word heirs : but ſince the ſtatute, which 
executes the poſſeſſion to the uſe, the omiſ- 
ſion of that word would convey only an 
eſtate for life to the bargainee ", 


() We might here apply what has been 
ſaid in a former page reſpecting the diſ- 
tinction between a uſe, and a ſpecial intent or 
iruſt. In the conveyance now before us we 
ſee that the v/e firlt paſſes to the bargainee, and 

5 4 | then 
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may become a good tenant or tenants of the 
freehc/d of the ſaid meſſuages or tenements, 
lands, hcreditaments, and premiſſes hereby 


granted, bargained, and fold, or mentioned 


or intended ſo to be, with the appurtenances 
to the ſame reſpectively belonging, To the 
end that one or more good and perfect com- 
mon recovery or recoveries may be thereof 
had and ſuffered in the manner hereinafter 
mentioned ; for which purpoſe it is hereby 
declared and agreed by and between all the 
ſaid parties to theſe preſents, that it ſhall and 
may be lawful to and for the ſaid F. Foley, 
at the coſts and charges of the ſaid D. Den, 
(party hereto) to ſue forth and proſecute, out 
of his Majeſty's high court of chancery, one 
or more writ or writs of entry ſur diſſciſin 
in the poſt (H) returnable before his Ma- 

jeſty's 


— 


— — 


then the poſefſicn is executed in him by the 
ſtatute: when both the 2% and poſſeicn are 
veſted in him, then the ſpecial intent to ſuffer 
a recovery remains to be performed. 


(H) The reaſon why the writ of entry 


ſur diſſeiſin in the poſt was choſen for the pur- 


poſe of ſuffering a recovery was, becauſe the 
tenant may in this action vouch at large, 
and is not confined to vouch within the de- 


grees of the per, the per and the cui, or the 


Pot 
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EVideas to a re- 
covery with ſin- 
gle and double 
voucher, z Cruiſe 
213,219. 
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jeſty's juſtices of the court of common pleas 
at Weſtminſter, the firſt or ſome ſubſequent 
return of Michaelmas term next enſuing, or 
ſome other ſubſequent term, thereby de- 
manding, by apt and convenient names, 
quantities, qualities, numbers of acres and 
meſſuages, and other deſcriptions, the ſaid 
meſſuages or tenements, lands, hereditaments, 
and premiſſes, with the appurtenances, a- 
gainſt the {aid E. Eaſt or his heirs; to which 
ſaid writ or writs of entry the ſaid E. Eaſt 
or his heirs ſhall appear gratis, either in his or 
their own proper perſon or perſons, or by his 
or their attorney or attornies thereto lawful- 
ly authorized, and vouch over to warranty 
the ſaid D. Den (party hereto), who ſhall al- 
ſo appear gratis, either in his own proper per- 
ſon, or by his attorney or attornies thereto 
lawfully authorized, and enter into warranty, 
and vouch over to warranty the common 
vouchee of the ſame court*, who ſhall alfo 
appear gratis, and after imparlance make 


default, ſo as judgment ſhall and may be 


thereupon had and given for the ſaid F. 
Foley, to recover the faid meſſuages or 
tenements, lands, hereditaments, and pre- 
miſſes, hereby granted, bargained, and ſold, 


or mentioned or intended ſo to be, againſt 


t 2 Cruiic, 15. 


poſt : therefore it is the ſafeſt action for pur- 
chaſers, who need not fear writs of error for 


wrong cr illegal vouchers *, 


the 
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the ſaid E. Eaſt, or againſt his heirs, and 


the ſaid E. Eaſt to recover in value againſt 
the ſaid D. Den (party hereto), and for the 
ſaid D. Den (party hereto) to recover in 
value againſt the common vouchee; and 
that execution ſhall and may be thereupon 
had and awarded, and all and every other 
act and thing done and executed, needful 
and requiſite for the ſuffering and perfecting 
of ſuch common recovery or recoveries, with 
vouchers, as aforefaid : And 1t 1s hereby de- 
clared and agreed by and between all the faid 
parties to theſe preſents, that from and im- 
mediately after the ſuffering and perfecting 
of the ſaid common recovery or recoveries, 
ſo as aforeſaid, or in any other manner, or 
at any other time or times, ſuffered or to be 
ſuffered, the ſaid common recovery or re- 
coveries, and all and every other common 
recovery or recoveries, fines, conveyances, 
and aſſurances in the law whatſoever, had, 
made, levied, ſuffered, or executed, - or 
hereafter to be had, made, levied, ſuffered, or 
executed, of the aforeſaid meſſuages or te- 
nements, lands, hereditaments, and premiſſes, 
or any of them, or any part thereof, by or 
between the ſaid parties to theſe preſents, or 
any of them, or whereunto they or any of 
them ſhall be parties or privies, ſhall be and 
enure, and ſhall be adjudged, deemed, con- 
ſtrued, and taken, and ſo are and were meant 
and intended to be and enure, and the reco- 
veror or recoverors in the ſaid recovery or 
recoveries named or to be named, and his or 
their heirs, ſhall ſtand and be ſeiſed of the 

ſaid 


for 


supra, 93, 34. 


Supra, 211 to 
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faid meſſuages or tenements, lands, heredita- 
ments, and premiſſes, hereby granted and re- 
leaſed, or mentioned and intended ſo to be, 
and every of them, and of every part there- 
of, with the appurtenances, To the only 
proper uſe and behoof of the ſaid D. Den, 
his heirs and aſſigns for ever, and to and for 
no other uſe, intent, or purpoſe whatever (I). 
In witneſs, &c. | | 


- 


IF 


(I) The uſe of the recovery is here parti- 
cularly declared to the recoveree and his 
heirs : however, without this declaration, the 
uſe would in this caſe, according to the rules 
we have before laid down, reſult to him“. The 
declaration of the uſe here precedes the ſuffer- 
ing of the recovery, and is therefore a deed to 
lead the uſes of the recovery, as well as tomake 
a tenant of the freehold, We have before ex- 
plained the manner of declaring the uſes of a 
recovery or fine by deed precedent or ſubſe- 
quent 
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LEASE AND RELEASE. 


\HE moſt modern, and at preſent the 
| moſt common of all conveyances, is 
that by leaſe and releaſe. It was invented 
ſoon after the ſtatute of uſes; and as it is in 
general ſo made as to avoid the neceſſity of 
an actual entry, and at the ſame time not be- 
ing ſubject to the ſtatute of enrolments, it has 
been found much more convenient than a 
feoffment with livery, or a bargain and ſale 
enrolled. Though this manner of transfer- 
ring property by leaſe and releaſe, when 
completed, has but the operation of one con- 
veyance, yet its very title informs us, that in 
order to effectuate its completion, we muſt 
have recourſe to 70 diſtinct aſſurances. 
The firſt aſſurance, however, is merely aux- 
thary, or preparatory to the ſecond; and 
when both are perfected, whether the eſtate 
created by the firſt is merged or whether en- 
larged by the acceſſion of that transferred by 
the ſecond, the two eſtates certainly do not exiſt 


ſeparate 
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ſeparate or diſtin from each other. This 
will more clearly appear by conſidering the 
manner in which this double ſpecies of con- 
veyance operates. The firſt neceſſary ſtep 
towards its formation is to create a ſmall 
| eſtate (as a term for a year, &c.) which 
eſtate for a year or years muſt be actually 
veſted in the grantee, that is, he muſt have 
the poſſeſſion, and not merely a right to ſuch 
poſſeſſion: in order to create this ſmall 
eſtate, any conveyance may be uſed, which 

can effectually veſt the eſtate in the perſon, 
to whom the conveyance is made, as juſt 
mentioned. Suppoſing this preliminary 
| eſtate already and perfectly formed, then 
comes a conveyance of a larger eſtate from 
the grantor of this primary eſtate to the 
grantee, which ſecondary conveyance is term- 
ed a releaſe, and is that ſpecies of releaſe, 
which operates by way of enlargement; and 
it is a conveyance merely by the common law. 
Now, in order to render this releaſe by way 
of enlargement effectual, it is neceſſary, that 
there ſhould be a privity of eſtate between 
the releaſor and releaſee. Therefore, before I 
enter into an enquiry concerning the particu- 
lar operation of the releaſe, when made to a 
perſon who has a privity of eſtate, and alſo a 


poſſeſſion 
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poſſeſſion capable of receiving ſuch releaſe, it 
will be neceſſary previouſly to conſider, 1ſt, 
What conſtitutes this privity of eſtate: and 
2dly, What kind of poſſzion is ſufficient to 
enable the grantee to receive a releaſe from 
the grantor. | 


Lord Coke has laid it down as a certain aCo.Lit.272.b. 
rule, that when a releaſe enures by way of 
enlarging an eſtate, there ſhould be a privity 
of eſtate between the releaſor and releaſe. 
Thus, if A. ſeiſed in fee leaſes lands to B. 
for life or years, by virtue of which leaſe B. 
enters and takes poſſeſſion ; here, if A. re- 
leaſes to B. in fee, in tail, or for life, this re- 
leaſe is good to veſt an eſtate in B. according 
to the limitation expreſſed by the parties, 
becauſe there is a privity between A. and B, | 
as leflor and leſſee *. It is ſaid in Rolle's » Lit. f. 465 
abridgment, that if a leſſee for life or years 
grants aver his eſtate, the original leſſor may 
releaſe to the grantee of the leſſee either in 
fee or for life, which releaſe will be good by 
way of enlargement*. In this caſe then, the <« , Rol. ab. 40 . 
privity of eſtate appears not to be loſt by the 13. F. 3 
grant of the leſee, becauſe the grantee is Dyer, ,n 
placed in exactly the ſame ſituation and eſtate, 
as the leſſee was, But it ſeems, that if a do- 
Do nee 


— 


4 Co. Litt. 273. a. 
Dyer, 4· b. PI. 2. 


© 2 Roll. ab. 401. 
pl. 8. 


f Co. Litt. 273. a. 


$ Litt, ſ. 460. 


b Co Litt. 271.2. 
270. b. 


1 ro. Eliz. g 30. 


or ſtatute merchant has not that privity, which 
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nee in tail, or a leſſee for life or years, grants 
an eſtate 1% than that, which is taken under 


the firſt gift or leaſe, then the privity between 


the firſt donor or leſſor and ſecond leſſee is 
entirely loſt : therefore, if a leſſee for twenty 
years leaſes for ten years, and the firſt leſſor 
releaſes to the ſecond, this releaſe is void *, 
The eſtate of a tenant in dower or curteſy is 
capable of receiving a releaſe, and a releaſe 
may be made to a grentee of a tenant in 
dower or curteſy on account of the privity 
and notoriety of poſſeſſion *. After a grant 
by tenant by the curteſy of his eſtate, there 
ſtill remains a privity between him and the 
reverſioner, ſo as an action of waſte may be 
brought againſt him; and yet a releaſe to 


him would be void, becauſe he has no eſtate 
after the grant. A perſon who has poſſeſ- 


ſion by virtue of a leaſe at will, is capable of 
receiving a releaſe*® ; but a tenant at ſuffer- 
ance, or a diſſeiſor, cannot take a releaſe by 


way of enlargement, becauſe no privity can 


exiſt between him and the owner of the inhe- 
ritance*, So the leſſee of a tenant at will 
has not a ſufficient privity to enable him to 
take a releaſe *, Though a tenant by elegit 


is 


TL 


is requited to enable him to have a releaſe *; 
yet, if the perſon who has the inheritance con- 
firms the eſtate of ſuch tenant, he may receive 
a releaſe, becauſe the confirmation creates a 
privity'. So if there be a feme covert, who 
is tenant for life, as her huſband in this caſe 
gains a freehold in her right by the marriage, 
the ſame privity and eſtate which ſhe had be- 


* 2 Roll. ab. 401. 
1. 12. 
utl. note 1. 
Co. Litt. 273. 4. 


12 Roll. ab. 40. 


pl. 14. 
Co. Litt. 470. b. 


fore the marriage, is /ince given or placed in 


him; and therefore a releaſe by way of en- 
largement may be made to him of the inhe- 
ritance . Likewiſe a leſſor may enlarge the 

eſtate of a baron and feme by a releaſe, though 
: they are but tenants per auter vie. 


It ſeems, that the intervention of any meſne 
particular eſtate does not counteract the 
operation of this ſpecies of releaſe, when made 
by the reverſioner to the firſt particular te- 
nant. Therefore, if there be tenant for life; 
remainder in tail, reverſion in fee, he in the 
reverſion may releaſe to the tenant for life, 
notwithſtanding the intervening eſtate tail * 
A releaſe may not only be made y the per- 
ſon who is ſeiſed of the rever/ion, but by him 
in remainder. Thus, if an eſtate is limited to 


A. for life, remajnder to B. in fee, B. may re- 
H h leaſe 


m C o. Litt. ay 3. b= 


Pl. 11. 
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ſale under the ſtatute of uſes. According to 


[FW 1 
leaſe to A. the tenant for life, and ſuch releaſe 
will be good to enlarge A.'s eſtate v. | 


The foregoing obſervations will give the 
reader a ſufficient idea of the privity neceſſary 
to be obſerved between the releaſor and re- 
leaſee, in order to make a proper releaſe, 
Indeed, theſe rules reſpecting privity of eſtate 
can hardly ever raiſe a doubt reſpecting the 
validity of the conveyance by leaſe and re- 
leaſe; for when a perſon wiſhes to convey by 
this aſſurance, he always creates a leſſer eſtate 
(generally for the term of one year) for the 
very purpoſe. of enabling his leſſee or grantee 
to receive a releaſe ; ſo that it is nothing but a 
releaſe by a leſſor or grantor to his lee or 
grantee, in which caſe, as we have already 
ſeen, there is the moſt perfect of all privity d. 
The chief queſtion then, that can ever bo 
made to invalidate a leaſe and releaſe, muſt 
be, whether the Iaſee or grantee has, at the 
time the releaſe is made to him, ſuch a pf 
fron, as is required by law to render the releaſe 
effectual. There are two methods of veſting 
the poſſeſſion in the grantee, viz. either by a 
leaſe at common law, or by a bargain and 


the 
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the name which this conveyance bears, it 
ſeems, that a legſe at commen law was the 
original mode of creating this leaſe for a year, 
or leſſer eſtate. * 


We are told by Lord Coke, that a releaſe, 
which enures by way of enlarging an eſtate, 
cannot work without a poſſeſſion, for before a 
poſſeſſion there can be no reverſion”. This 
rule was meant to apply to leaſes at common 
law, where an actual entry was neceſſary to 
veſt a poſſeſſion in the leſſee; and to illuſ- 
trate it by an inſtance, ſuppoſe a leaſe to be 
made to A. and before he makes an entry 
the leflor releaſes to him the reverſion, this 
releaſe is void; for until he enters he has 
but an intereſſe termini, and no poſſeſſion : 


but after the entry of the leſſee, then a releaſe 


made to him is valid. The ſtatute of uſes, 
however, has made an actual entry unneceſſa- 
ry in caſes, where the leſſer eſtate is created 
by a conveyance deriving its effect from the 
doctrine of uſes, Thus ſuppoſe A. intending 
to convey by leaſe and releaſe, makes a 
bargain and fale to B. for a year for a va- 
luable conſideration; in this caſe the /e firſt 
veſts in B. according to the rules of equity, 
and then the ſtatute executes the poſſeſſion in 

\ Hh 2 ; the 


r Co. Litt. 270. 


5 Litt. f. 459. . 
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the ſame manner, as the uſe is limited. Now, 
the conſequence of this conſtruction is, that 
B. by the operation of the ſtatute of uſes 
has an eſtate executed in poſſeſſion, without 
any actual entry made by him ; which eſtate 
is ſufficient to bear a releaſe of the reverſion 
made by A. or his heirs. Hence we ſee 
that, in order to avoid an actual entry, the 
leſſer eſtate, or term of one year, is commonly 
at this day created by a bargain and ſale. 
However, even in this caſe it was ſaid by 
Mr. Noy*, attorney general to Charles II., that 
this conveyance could not be maintained 
without an actual entry by the bargainee or 
leſſee: but the authority of the books”, and 
the practice of the moſt able men in the pro- 
feſſion clearly prove, that ſuch an entry in the 
caſe of a bargainee is entirely unneceſſary; 
for, by the operation of the ſtatute alone, he 
has ſuch a poſſeſſion as renders him capable 
of receiving a releaſe. It is uſual, and indeed 
the moſt proper method, to inſert in the bar- 
gain and ſale (if the term of one year, &c. is 
intended to. be created by that conveyance} 
the words bargain and ſell only, becauſe it is the 
opinion of ſome, that where conyeyances 
may enure two ways, the common law ſhall | 
be preferred. Howeve:, in the caſe of Bar- 
er ker 
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ker v. Keat“, where a conveyance was made 
without any pecuniary conſideration by the 
words demiſe and grant, with the reſervation 
of a pepper-corn, for the purpoſe of receiv- 
ing a releaſe of the inheritance, it was held, 
that the conſideration of a pepper-corn was 
good to raiſe a uſe in the grantee, and 
make the lands paſs by way of bargain 
and fale; and that as the ſtatute executed 
the poſſeſſion to the uſe, there was no ne- 
ceſſity for an actual entry to render the re- 
leaſe effectual. | | 


With reſpect to the poſition, that the re- 
leaſee muſt have a poſſeſion in order to receive 
the releaſe, it maſt not be underſtood, that an 
actual poſſeſſion is in all caſes neceſſary. For 
if a man is ſeiſed of a remainder or reverſion, 
and bargains and ſells it for a year, here the 
bargainee has ſuch a veſted eſtate in him in 
remainder or reverſion, as will enable him to 
take a releaſe of the reſidue; and yet at the 
time of the releaſe he has no actual poſſeſſion 
of either of them, but by the operation of the 
ſtatute of uſes they are actually veſted in 
him*. The like may be faid of all cther 
incorporeal hereditaments, for they may be 
Hh 3 effectually 


W 1 Mod. 262, 
2 Mod. 249. 
2 Vent. 35. 
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effectually granted and conveyed by leaſe 


and releaſe v. 
Co. Litte 270. a2. 


However, in releaſes of eſtates by way of 
enlargement, there was no neceſſity, even at 
the common law, that the perſon who received 
the releaſe ſhould be in a2ual poſſeſſion of 
the leſſer eſtate, though that leſſer eſtate con- 
ſiſted of corporeal property, and was created 
by a common law conveyance, and not by a 
bargain and ſale. Thus, if there had been a 
leſſee for life, remainder for life, with the re- 
verſion in fee, the perſon in reverſion might 


very well have releaſed to the remainder-man 
for lite; and yet the perſon in remainder 


could have no anal poſſeſſion during the lite 
of the firſt /eſſee*. So if a man had made a 
leaſe for years, with a remainder for years, 
and the firſt leſſee entered, a releaſe to him 
in remainder for years was good to enlarge 
his eftate *: or if a tenant for twenty years 
in poſſeſſion had made a leaſe to B. for five 
years, and B. had entered, a releaſe to the fr 
leſſee was good: but in this caſe Lord Coke 
ſays, that the firft leſſee had an actual poſſeſſion, 
becauſe the poſſeſſion of B. was his poſſeſ- 
fion*. So if there had been tenant for life, 


| remainder in tail, remainder in fee to the 


tenant 
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tenant for life, the tenant for life might re- 
leaſe his remainder in fee to the tenant in 


tail, though he could not his eſtate for 
life ©, 


When the term of one year, or leſſer eſtate, 
1s properly conſtituted, a releaſe to. the bar- 
gainee or leſſee of this ſmaller eſtate has the 
operation and force of a conveyance merely 
at the common law. Though the ſmaller 
eſtate in the firſt inſtance is created by a bar- 
gain and ſale, yet that does not vary the con- 
ſtruction and force of the releaſe: for as ſoon 
as the bargainee receives the releaſe, his pri- 
mary eſtate, which was created by virtue 
of the ſtatute of uſes, is by the operation 
of the releaſe, and acceſſion of the larger or 
ſecondary eſtate, turned and enlarged into an 
eſtate deriving its force purely from the rules 
of the common law. It is the actual con- 
ſtitution of the term, and poſſeſſion, or veſted 
intereſt of the grantee, which gives a proper 
efficacy to the releaſe, and not the manner of 
creating it, or the conveyance, which conſtitutes 
it. That a leaſe and releaſe, when conſidered 
as one entire conveyance, or as ſimply a releaſe 
(the primary eſtate certainly not exiſting ſe- 
r derives its effects from the common 

H h 4 law, 
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law, will fully appear, if we attend to its 


well known, and now long eſtabliſhed attri- 


Vide Barn. Cha, 
Rep. 386. 


butes, 


In the firſt place a leaſe and releaſe muſt 
be conſidered as a conveyance operating by 
way of tranſmutation of poſſeſſion ; that is to 
ſay, it previouſly, according to its yery nature, 
transfers a poſſeſſion at the common law to the 
releaſee, the tranſmutation of which poſſeſſion 
before the introduction of uſes was the ſole 


object of the grant or releaſe. Thus if a 


man releaſed to his leſſee, habendum to him, 
his heirs and aſſigns, this exactly correſpond- 
ed with a ſimilar limitation upon a feoffment, 
and gave the releaſee, as it would have done 
a feoffee, a fee-ſimple at the common law, Af- 
ter the introduction of uſes this poſſeffon, 


- . which a releaſe, feoffment, fine, or recovery 


previouſly transferred, was converted to the 


| Purpoſe of ſerving »/es limited to a third per- 


ſon, thereby in effect rendering the eſtate or 


ſeiſin of the releaſe, feoffee, conuſee, or re- 


coveror, as it were, a foundation to raiſe and 
build uſes upon, After the ſtatute 27 H. 8, 
c. 10. the uſe ſo limited to ariſe out of the 
ſeiſin of the releaſee, feoffee, &c. was exe- 
cuted in poſſeſſion by the words of that 

ſtatute, 
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ſtatute, Therefore if A. bargains and ſells 
lands at this day to B. for a year, and then 
| releaſes to him, habendum to B. his heirs and 
aſſigns, to the uſe of C. for life, remainder to 
'D. for life, remainder to E. in tail, &c. &c. 
in this caſe B. the releaſee has a ſeiſin or poſe 
ſeſſion transferred to him in fee before any 
uſes are or can be raiſed; then comes the 
declaration of the uſe to C. for life, to D. for 
life, to E. in tail, &c. which uſes are ſerved 
out of the ſeiſin of B. and by the operation 
and words of the ſtatute are eſtates actually 
veſted in the poſſeſſion of C. D. E. &c. ac- 
_ cording to the limits of their eſtates. Hence 
it 1s, that it has become uſual in marriage 
ſettlements to convey by leaſe and releaſe to 
A. and B. in fee, to the uſe of C. the intended 
huſband for life, or until the marriage is ſo- 
lemnized to the uſe of the intended huſband 
in fee, and from and immediately after the 
ſolemnization thereof to the uſe of C. the 
huſband for life, remainder to the uſe of the 
releaſees during the life of C. to ſupport and 
preſerve contingent remainders, remainder to 
the uſe of the firſt and other ſons of C. in 
tail, and in default of ſuch iſſue to the uſe of 
all and every of the daughters of the huſ- 
band, as tenants in common in tail, remainders 
Over. 


Booth's opinion 


Hil. Shep. T. 


4 1 P. W. 246. 
Vide 2 P. W. 
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over. Here all the uſes, as they ariſe, are 
ſerved out of the ſeiſin of A. and B. Before 
the marriage C. has an eſtate in fee in poſ- 
ſeſſion: as ſoon as the marriage takes effect 
the uſe limited to him ceaſes, and then the 
original ſeiſin returns to A. and B. and ſerves 
a new uſe to C. for life, which is alſo exe- 
cuted by the ſtatute; upon the birth of a ſon 
the uſe veſts in him in tail, and ſo a new uſe 
in remainder upon the birth of. every other 
ſon ſprings up and veſts in them, and ſo in 
the ſame manner with reſpect to the daugh- 
ters. So if in this caſe there is a power re- 
ſerved to C. the huſband to make leaſes or 
Jointures, when he exerciſes this power, it 
takes effect by way of limitation of a uſe out 
of the original ſeiſin of A. and B., which by 
the force of the ſtatute is made an actual 
eſtate : and as the uſe limited by virtue of 
the power to the leſſee, or to the jointreſs, 
ariſes out of the ſeiſin of the releaſees, ſo it 
takes place of and over- reaches all the other 

uſes of the ſettlement *. | 


As a further proof that this conveyance 
derives its effects from the common law, we 
are to obſerve, that in order to have an exe- 
cution of an uſe under the ſtatute there ſhould 

| 1 5 0 
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be a ſeiſin in ſome third perſon diſtinct from 
ceſtuique uſe; for the ſtatute expreſsly ſays, 
that where any perſon, &c. ſhall be ſeiſed to 
the uſe of any other perſon, &c. There- 
fore, if a bargain and ſale for a year be made 
to B. and then the lands are releaſed to him, 
his heirs and aſſigns, to the 2/ of him, his 
heirs and aſſigns, as the uſe in this caſe is 
declared to the releaſee himſelf, he is in by the 
common law, and not by the ſtatute of uſes*. 
But though the releaſee in ſuch a caſe is in 

by the common law, yet that uſe, which is de- 
clared to him, is nevertheleſs a 2% at common 
law, though not ſuch an one, as is noticed by 
the ſtatute; for after the declaration he is 
not only ſeiſed of the poſſeſſion but alſo of the 


v/e : therefore, that ſeiſin, which before the 


limitation of the uſe to himſelf was open to 
ſerve uſes declared to a third perſon or per- 
ſons, is by that limitation, as 1t were, wholly 
filled up, and will not admit of any other uſes 
being limited thereon, upon the principle that 
a uſe cannot be limited upon a uſe. I per- 
ceive that Gilbert? puts this caſe, if a feoff- 
ment be made in fee to the 2 of the feoffee, 
and his heirs, in rruſt for J. S. and his heirs, 
quære, Whether this uſe or truſt be not exe- 
cuted in J. S. by the gatute? For, ſays he, it 

5 ſeems 


e Supra, I 37 


f Butl. note u 
der Co. Litt. 
276. A. 


Supra, 139. 


s Cilb. uſeo, 194. 
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ſeems that the feofſee is in by the common law, 
and ſo the ftatute not ſatisfied. But with re- 
ſpect to this quære, there cannot be a doubt, 
but the limitation of a uſe to a third perſon, 
viz. to J. S. after a previous declaration of it 
to the feoffee, would be void, and could not 
Der 46. in be executed in J. S. by the ſtatute“: for that 
1 Supra, 231. ſtatute never intended to execute a uſe upon a 
| uſe *, and is perfectly ſatisfied in executing the 
naked poſſeſſion (unincumbered with a uſe) 
to the third perſon, to whom the firſt uſe is 
declared. This ſecond uſe to J. S. is how- 
1 Supra, 231, ever good as a truſt, as we have before ſeen k. 
** I need not add, that theſe obſervations on a 


feoffment equally apply to a leaſe and releaſe, 


If a releaſe is made to a bargainee for a 
year, habendum to the releaſee, his heirs and 
aſſigns, to the 2 of him, and 7he heirs of bis 
Body; in this caſe for the benefit of the 7/ue, 
the fazute would, according to the limitation 

of the uſe, diveſt the eſtate veſted in the re- 

| leaſee by the common law, and execute the 

13 co. 56 fame in himſelf in tail by force of the ſtatute ', 
Here though the uſe is declared to the re- 

leaſee himſelf, yet as the limitation of the uſe 

ban is of a %% eſtate than the ſeiſin in fee, out of 
%. which it is ſerved, the ſtatute executes the 
uſe 


Lai | 
uſe in him, as if he were a third perſon, 
though in reality and ſtriftneſs contrary to 


its own expreſs words. But on the other 
hand, though many particular or ſmall eſtates 
may be carved or ſerved out of a ſeiſin in fee, 


yet there can be no limitation or execution 
by the ſtatute of any uſe, which is of a 


larger eſtate, than the extent of the ſeiſin out 


of which it is to ariſe, Therefore, if I con- 
vey lands by leaſe and releaſe, or feoffment, to 
J. S. for Jife, to the uſe of W. in tail, or in 
fee, here W. can only have an eſtate for life, 
which muſt determine by the death of J. S*: 
for J. S. by the releaſe or feoffment only ac- 


m Vaugh. 49. 
Dyer, 186. a. 


pl. 1. 


quires an eſtate or ſeiſin for life; and that 


eſtate being determined by his death, there 
can no longer remain any ſeiſin, out of which 


the uſes can be fed. This conſtruction has 


taken place, when the ſeiſin has been trans- 


ferred to one perſon, and the % to be de- 


rived out of that ſeiſin has been limited to 
another: which uſe is denominated a ſtatute 
aſe, in contradiſtinction to a uſe declared to a 


releaſee or feoffee, which is a common law uſe. 


But where a conveyance by leaſe and releaſe 


or feoffment is made to J. S. and his aſſigns, 


babendum to him and his aſſigns, to the uſe 
of him the ſaid J. S. in tail, though here the 
limitation 


3 
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Kimitation of the uſe in tail would be void, as 
ariſing out of the ſeiſin of the previous eſtate 
for life of J. S. yet, as this 4/e in tail, ſup- 
poſing it to be limited out of a iin in tail, 
could not be executed by the ſtatute, becauſe 
declared to the releaſee or feoffee himſelf; it 
ſeems J. S. ſhall in this caſe take an eſtate 
fail, not by way of limitation of a 2, but in 
courſe of poſſeffion at common law, in the ſame 
manner as if a feoffment were made to J. S. 
for life, habendum to him in fee; this, by the 
| rules of the common law, would give J. S. an 
dcn eſtate or poſſeſſion in fee ſimple ", 


o co. Car. 23 Thus, in the caſe of Jenkins v. Young , 
z s, here one M. gave his lands to E. R. and 
his wife, babendum to the ſaid baron and fem 

(which limitation after the habendum would 

give an eſtate for the lives of the baron 

and feme by the common law) to the »/e of 

them, and the heirs of their two: bodies; and 

for want of ſuch iffue, remainder to E. M. 

and his heirs (which laſt limitation was clear- 

ly void, by way of limitation of an' uſe, for the 

reaſons juſt given); the queſtion was, Whe- 

ther the baron and feme had an eſtate tail, or 

but an eſtate for their lives? It was argued, 

that the eſtate, out of which the uſe ſhould 

ariſe, 


— 
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ariſe, was but for their lives, and the uſe 
could not make the .eſtate larger than the 
limitation of the ſeiſin: but it was held, that 
there was a difference, where an eftate is 
limited to one, and the uſe to a ſtranger, for 
there the uſe ſhall not be more than the 
eſtate out of which it is derived: but not 
when the limitation is to two, habendum to 
them, to the »/e of the heirs of their bodies, 
for this is no limitation of the /e, nor is it 
executed by the ſtatute ; but it is a limita- 
tion of the tate to them and the heirs f 
their bodies by the courſe of the common 
law : and it ſhall be taken as a limitation to 
them and the heirs of their bodies, remain- 
der to the other, and the heirs of the other, 
that the deed may be conſtrued according 
to the intent of him, who made it. - 


If the grant in this caſe had been to the 
baron and feme for their lives in the premiſſes, 
habendum to them in tail, to the uſe of them 
in tail, there could have been no doubt, but 
that the habendum would have enlarged the 
eſtate for lives given by the premiſſes v. But » co. Litt. 299.3. 
the difficulty was, that both the premiſſes and 
the an 6 for their lives, 
* 
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4 Cro. Car. 245, However, the judges ſaid a, that as tlie limi- 
tation of the 2 and the land was to the ſame 
perſons, it was like a limitation of the land 
itſelf, and as if it had been ſaid, babendum to 
them and 10 the heirs of their bodies. 


The principles laid down in the above caſe 
of Jenkins v. Young ſeem to favour the ob- 
ſervations, which were hazarded in a preced- 

ing diviſion of this eſſay on the caſe of 
Supra, 1499 Cooper v. Franklyn *: for I cannot ſee how 
+ the declaration of the uſe in fee, when the 
habendum only gives a ſeiſin in tail, can 
transfer a determinable fee to ceftuique uſe, any 
more than a limitation of a uſe i tail to be 
derived out of the eſtate of a feoffee or re- 
leaſee for life, can enlarge that ſeiſin for life 
into an eſtate in tail, which latter point, as we 
have ſeen, was clearly ſettled in the caſe of 
Jer enkins v. Young. | 


It has been doubted whether there can 
be a reſulting uſe on the conveyance by leaſe 
and releaſe; that is to ſay, if a bargain and 

ſiale in conſideration of money is made to J. 
S. for a year, and then a releaſe is made to 
him in fee without any further confideration 

| 0 


Tix 


( 48r ) 
br declaration of the uſe, whether in this 
caſe the uſe will reſult to the releaſor? 
| Thus, where H. brought covenant as aſ- Shortridge y 
ſignee of a reverſion, and ſhewed that the _ 678 
leſſor, in conſideration of five ſhillings, bar- 2 Raym: 798. 
gained and ſold to B. for a year, and aſter- NE nd 
wards releaſed to him and his heirs, virtuze 
quarundam indentur* barganie venditionis et 
relaxationis, necnon vigore ſtatuti de uſibus, &c. 
he was ſeiſed in fee: and it was objected, that 
the uſe muſt be intended to the relegſor and 
his heirs, becauſe no conſideration' of the re- 
leaſe, nor 1 uſe, appeared by the plead- 


ing. 


It was argued in this caſe, that there could 7 Mod: 74i 
be no reſulting uſe on a leaſe and releaſe : 
that nothing paſſes to the leſſee in poſſeſſion; 
but by way of enlargement of the eſtate of 
ſuch leſſee ; for it does not operate to give a 
new eſtate of the reverſion, but to encreaſe 
the eſtate in poſſeſſion, according to the words 
of it: ſo it does not work by merger of the 
firſt intereft, but by enlarging it: that if the 
releaſe does enure only to enlarge the eſtate, 
the intereſt enlarged muſt be to the uſe of the : 


leſſee, or it cannot be ſaid to be an encreaſe 
Ii of 


6 33477 
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of it: that if the practice had not prevailed 
to the contrary, it were very odd to limit the 
uſe of a releaſe to any but the leſſee; for 
which reaſon it is, that we find it expreſſed 
in the clauſe in the leaſe, on which the leſſor 
intends to build his releaſe, that the intent of 


the leaſe was to paſs an eſtate by releaſe up- 


on it, for the benefit or uſe of a third per- 
ſon. 


That it would be abſurd to ſay, that my 
conveyance ſhould have no other operation 
but to extinguiſh or merge the eſtate, which 
the grantee has already, in order to have it 


brought back to me; and what need could 


there be of ſuch a way? If the party had 
any ſuch intent, it might ſoon be done by 
a ſurrender. 


That if it had been expreſſed in the deed 


of releaſe, that he had already made him a 


leaſe for years, and that for the enlargement 
of that eſtate he made the releaſe, there could 


be no doubt but that it would be to the uſe 


of the releaſce; and there is no difference be- 
tween the caſes, ſince this releaſe, in its own 


nature, enures by way of enlargement: be- 
ſides, here is alſo a valuable conſideration; 


for 
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for the leaſe and releaſe being but one con- 
veyance, the five ſhillings, expreſſed to be the 
conſideration of the legſe, ſhall be participated 
to the releaſe; and alſo the acceptance of the 
releaſe is in its own nature a conſideration, 
for it implies an alteration of the eſtate of the 
leſſee, which, to conſent to, is a conſideration 
moving from the leſſee; and the only motive 


of the leſſee's parting with the old eſtate was 


to get a new one. 


On the other ſide it was urged, that before 
the ſtatute 27 H. 8. c. 10. if A. made a 
feoffment, levied a fine, or ſuffered a reco- 
very, without a uſe declared, and without any 
conſideration, the feoffee, conuſee, and re- 
coveror ſtood ſeiſed of the ſaid lands to the 
uſe of A. That ſince the ſtatute of Hen. 8. 
the law as to this matter is not altered: for 
the ſaid ſtatute only intended to execute the 


Vide 2 Raym. 
800. 


uſe to the poſſeſſion, and by that means to 


deſtroy the uſe; but it did not intend to 
make any other thing paſs by the convey- 


ance than that, which paſſed before : that 


there was the ſame reaſon that the uſe 
ſhould not paſs in a releaſe without any de- 
claration, or expreſs declaration, as in a 


GE fine, and recovery; becauſe the a/e 
1 and 


7 Mod. 72. 


Vide 2 L. Raym. 
301. 
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and ale are ditinF, and though the eſtate 
paſſes, yet the uſe does not, without a conſi- 
deration or exprefs limitation of it ; and they 
are as much diſtin things in a releaſe as in 
any other conveyance: and the precedents 
are, that when a releaſe is pleaded, there al- 
ways mention is made of a conſideration or 
expreſs uſe. 2 Saund. 11. 277, 2 Vent. 120. 
Co. Ent. 264. 220. 474. 


To the objection, that this releaſe enured 


by way of enlargement of the leaſe for a year, 


and therefore would participate of the conſi- 
deration of it, and that the leaſe and releaſe 
made but one conveyance, it was anſwered, 
that though the leaſe and releaſe made but 
one conveyance as to the paſſing of the fee, 
yet they were in truth difin# conveyances, 
and had different operations, the one by the 
ſtatute of uſes, and the other by the common 
law: that as to what is ſaid, that the releaſe 
enures by way of enlargement of the eſtate of 
the leſſee, it is true, that it gives him a 


greater eſtate than he had before, but that 


notwithſtanding it deſtroyed the eſtate for 
years by merger; and it cannot participate 
of the conſideration contained in the eaſe, 
which 1s perfectly diſtinct. 
; EIFS However, 
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However, Holt, C. J. without conſidering 


the operation of the conveyance, and admit- Vide Salk.678. 


ting that there might be a reſulting uſe on it, 


held, that the manner of pleading the releaſe 
as above, to the releaſee, was good; and 
that if a feoffment be pleaded in the ſame 
manner, without ſhewing the uſe or conſider- 
ation, with an averment virtute cujus the 
feoffee was ſeiſed, the uſe ſhall be intended 
to be to the feoffee : that that was the form 
of pleading before the ſtatute, and the ſtatute 
has not altered, but rather confirmed this 
manner of pleading. 


Notwithſtanding the ingenious remarks 
made by the counſel for the defendant in the 


above caſe, viz. that the extinguiſhment or 


deſtruction of the eſtate of the bargainee was 


a ſufficient -conſideration to carry the uſe to 
the releaſee, when no declaration or pecunia- 
ry conſideration appeared in the releaſe, and 
at all events, that the releaſe participated of 
the conſideration in the bargain and fale for 
a year, yet I am inclined to think, that there 


may well be a reſulting uſe in fee upon this 


conveyance, partly on account of the reaſons 
given in a former place, but principally from 


the learned arguments of the plaintiff's coun- 
| 1% ſel 


Vide ſupra, i 30, 
131, 132, 133- 


Supra, 95 '096. 


3 Barn, cha. rep. 
384. 
2 Atk. 148. 
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{el in the ſame caſe. Indeed I believe it to 
be pretty generally underſtood by the gen- 
tlemen of the profeſſion, that if a releaſe is 
made in fee without any conſideration or ex- 
preſs declaration of the uſe, it will refult to the 
releaſor, and of courſe be executed by the 
ſtatute. Lord Hardwicke, in the caſe of 
Loyd v. S pillet *, conſidered the conveyance 
by leaſe and releaſe in exactly the ſame light 
as that by eoffment with reſpect to a reſulting 
uſe; and though he held, that either an ex- 
preſs declaration, or conſideration however 
trifling, would carry a uſe to the releaſee, 
yet the whole tenor of his argument gives us 
reaſon to believe, that he took it to be a ſet- 
tled point, that, without the one or the other, 
the uſe would reſult to the releaſor. 


Povwel, in the above caſe of Shortridge v. 
Lamplugh, doubted whether there could be 
a reſulting uſe in fee upon a leaſe and releaſe, 
and put this caſe, if a leaſe be made for forty 
years, and a releaſe thereupon, without conſi- 
deration or declaration of any uſe, ſurely, fays 
he, it cannot be intended to the uſe of the Jer 
or releaſer, for the very extinguiſhment of the 
eſtate of the leſſee is a good conſideration. 
With reſpect to this caſe, can eaſily be- 

lieve, 
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lieve, that the. extinguiſhment of an eſtate 
for forty years is a good conſideration to car- 
ry the uſe to the releaſee: but ſurely the 
reaſons - of that caſe cannot apply to the ex- 
tinguiſhment of an eſtate for /ix months or a 
year, which eſtate is purpoſely created in or- 
der to receive a releaſe of the inheritance, 
and thereby to transfer a ſeiſin in fee to the 
releaſee, to ſerve either expreſs or implied uſes, 
and to make the eſtate of the releaſee (like 
that of a feoffee) a mere inſtrument to ſerve 
the uſes. 


I muſt here obſerve, that both Holt and 
Powel agreed, that if a particular uſe were 
limited on the releaſe, the reft of the uſe 
would reſult bagk *; which ſhews us, that, 
if we even admit, that there cannot be a re- 
ſulting uſe in fee upon a leaſe and releaſe, that 


7 Mod, 776 


there may, notwithſtanding, be ſuch an one 


of a lſer eſtate, and therefore, at all events, 
we ſhould be careful in the declaration of the 
whole of the uſe. Now, if lands are conveyed 
to A. in fee, by leaſe and releaſe, to the uſe 
of B. for life, it may be aſked, why ſhould 
the reſidue of the uſe, after the limitation of 
it to B. for life, reſult to the releaſor, if the 
conſideration in the firſt inftance would not 
| 114 admit 
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admit of i its reſulting without ſuch limita» 
tion? However, by the better opinion, it 
ſeems that there may be a reſulting uſe after 
the limitation of a particular eſtate, although 
there be ſuch a ' conſideration in the deed as 
would prevent a reſulting uſe without ſuch 
limitation, becauſe it is the inteut of the par- 
ties which directs the uſe in ſuch caſes”, | 


We find it laid down by ſome authors“ as 
a fixed rule, that if there be no conſideration 
or expreſs declaration in a releaſe, the uſe 
will reſult to the releaſor: but however juſt 
(and I really take it to be ſo) this poſition 
may be, yet, as the writers who aſſert it do 
not cite any authority for its ſupport, I muſt 
only offer it as an opinion, md not as an au- 
thorily. 


Though a leaſe and releaſe by a perſon, 
who is ſeiſed in fee, has the ſame operation 
as a feoffment in transferring a ſeiſin in fee 
to the grantee, which ſeiſin is ſuch as will 
ſerve uſes declared to different perſons, and 
made to ariſe at various times and manners, | 


yet it has not the ſame or fo forcible a power 


as a feoffment with hvery in creating eſtates 
by wrong, or in paſſing a greater eſtare than 
” 3 ne the 
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the grantor is in poſſeſſion of or entitled to, 


Thus, a leaſe and releaſe cannot create a 4%. 
ſeiſin. Indeed, this quality of creating a diſſei- 
fin is, as we have ſeen before *, peculiarly an- 
nexed to the conveyance of feoffment, on ac- 
count of the very powerful operation of the 


Avery. 


This conveyance by leaſe and releaſe (I 
mean particularly the releaſe) operates by 
previouſly transferring the lawful or rightfuf 
poſſeſſion of the releaſor: therefore we may 
apply in this place, with reſpect to its force 
and operation in conveying eſtates, what 
has been ſaid in another place concerning a 
bargain and fale in producing a diſcontinuance. 
It was before obſerved ?, that no alienation, 
which is not made by livery of ſeiſin, or 
what is equivalent to it, can work a diſcon- 
tinuance. Now, the acknowledging a fine of 
record, and the judgment to recover in a 
common recovery, are ſuppoſed to be equal to 
the notoriety of the livery. But a leaſe and 
releaſe is not attended with any of theſe cir- 
cumſtances: its very name tells us, that the 


releaſor can only grant or releaſe that, which 


he lawfully is entitled to: for the relraſor 
Can 


* Supra, 305. 


Y Supra, . 
Butl. note 1. 
Co. Litt. 330. as 


Litt. f. 600, 


4 Litt. f. 606. 
$98. 608. 
® 2 Salk, 619, 


1 2 Co. 84. b. 
cites 24. E. 3. 
28. b. 

Plawd. 557. 

E' 10 Co. 98. A. 
ſupra. 


# Litt, ſ. 60 r. 
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can only releaſe all his own right and interef;, 
but cannot that of another perſon. There- 
fore, if a tenant in tail leaſes or bargains and 
ſells to J. S. for the term of a year or years, 
and then releaſes to J. S. all his right and 
intereſt in thoſe lands, habendum to J. S. and 
his heirs for ever; this releaſe can work no 
diſcontinuance, but after the death of the te- 
nant in tail his iſſue may enter, becauſe he 
could have no right to grant or releaſe their 
intereſt *. According to the doctrine of 
Holt, C. J. in Machil v. Clark *, it ſeems, 
that the releaſee would in ſuch a caſe have a 
baſe fee, not determined nor determinable 
till che entry of the iſſue: and of courſe his 
wife would be entitled to dower®, and he 
would be diſpuniſhable for waſte © How- 
ever, if a tenant in tail annexes a warranty 
to his releaſe, that releaſe and warranty will 


produce a diſcontinuance of the eſtate tail *, 


Here too we muſt diſtinguiſh between a 
releaſe, which operates by mitter le droit, and 
_ a releaſe by way of enlargement. The latter, 
we perceive, can neither produce a diſſeiſin 
nor a diſcontinuance ; but, with reſpect to the 
former, if a man ſeiſed in fee be diſſeiſed, 
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and releaſes to the diſſeiſor all his right in the 
lands fo diſſeiſed, this releaſe operates by 
mitter le droit, and completes the title of the 
releaſee*; for in this caſe the poſſeſſion is in 
the releaſee, and the right to the fee in the 
releaſor ; and the union of the right to the 
poſſeſſion gives the releaſee a rightful eſtate 

inſtead of the wrong ful one, which he had be- 
fore the releaſe; and in this caſe the noto- 
riety of the diſſeiſin is equivalent to the li- 


f 7 


to 


As a leaſe and releaſe only operates upon 


what the releaſor may lawfully part with, it 


follows, that it cannot, when made by a te- 
nant for life, paſs or deſtroy any contingent 
eſtates limited after his eſtate for life. There- 
fore, if A. be tenant for life, with remainder 
to his firſt and other ſons, and before the birth 

of any ſon A. conveys by leaſe and releaſe 
to J. S. in fee, this conveyance, though made 
in fee, cannot deſtroy or diveſt any of the re- 
mainders in contingency; for it only trans- 
fers an eſtate for liſe to the releaſee, which 
_ eſtate is capable of ſupporting the contingent 
limitations S. So too, if a tenant for life, with 
a power in groſs annexed to his eſtate, as a 
power to make a jointure on an after- taken 
wife, 


© Litt, f. 466. 


f Butl. note 1. 
Co. Litt. 330. a. 


b 3 Wa ſ. 245. 


bk Supra, 297, 
292. 
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wife, or a power to make leaſes to commence 


after his death, conveys by leafe and releaſe 
in fee, it does not deftroy the power ; for by 
the conveyance only his eſtate for life paſſed, 
and the execution of the power does not fall 
within the compaſs of the life eſtate *. 


From the ſame principle we may likewiſe 
conclude, that if a tenant for life executes a_ 


leaſe and releaſe to B. in fee, that act does not 


incur a forfeiture of his life intereſt : for a re- 
mainder-man or reverſioner cannot enter for 


_ a forfeiture, unleſs the tenant, by a tortious 


act, enlarges his particular eſtate: Now, by 
the leaſe and releaſe, nothing but an eſtate 
for life paſſes, which he lawfully may trans- 
fer. 


The conveyance by leaſe and releaſe has 
been found more convenient than that of 
feoffment, becauſe, to perfect a feoffment, 
there ſhould be an actual entry by the feoffee, 
whereas the poſſeſſion is executed in the re- 
leaſce by the operation of the ſtatute of uſes, 


without the neceflity of making ſuch actual 
entry. So too, upon exchanges, the parties 


have no freehold in deed or in law in them, 


unleſs. they execute the ſame by entry, and 
eu” therefore, 
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therefore, if one of the parties die before the 
exchange 1s completed by ſuch entry, the 
exchange is entirely void. But if ſuch ex- 
change be made by a leaſe and releaſe, the 


i Co. Litt. oo 
266. b. 


trouble and inconvenience of an actual entry 


is avoided, for the ſtatute executes the poſ- 


ſeſſion, and all the incidents to an exchange 


at the common law are preſerved *, 


I ſhall preſent the reader with the form of a 
conveyance by leaſe and releaſe to a pur- 
chaſer, and his truſtee, to bar the _ of the 
purchaſer of her dower. 


The Bargain and Sale, or Leaſe for a Year. 


Ty 18 Indenture, made, &c. between 


George Groſs, of in the county 
of Middleſex, eſquire, of the one part; and 
Henry Howard, of gentleman, 


and John James, of the ſame place, linen-dra- 
per, of the other part; Witnefſeth, That the 
{aid G. Groſs, in conſideration of five ſhillings 


k Butl. note to 
Eo, Litt. under 
fol. 276, A. 


of lawful money of Great Britain, to him in 


hand paid by the ſaid H. Howard and John 
James, at or before the enſealing and delivery 
of theſe preſents (the receipt whereof is here- 
by acknowledged) and for other good cauſes 


and 
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and valuable conſiderations the ſaid G. Grofs 
hereunto moving, Hath bargained and ſold, 
and by theſe preſents doth bargain and ſell 
unto the ſaid H. Howard and J. James, 
their executors, adminiſtrators, and aſſigns, 
all thoſe the ſaid meſſuages or tenements, 
lands, and hereditaments (here the parcels 
ſhould be deſcribed, as in the RELEASE) together 
with all and ſingular the meſſuages, houſes, 
out-houſes, edifices, buildings, barns, dove- 
houſes, ſtables, yards, gardens, orchards, 
lights, eaſements, ways, waters, watercourſes, 
commons, commodities, privileges, emolu- 
ments, 1 hereditaments, and appur- 
tenances whatſoever, to the ſaid meſſuages 
or tenements, lands, hereditaments, and pre- 
miſſes, belonging or in any wiſe appertaining, 
or accepted, reputed, taken, or known, as 
part, parcel, or member thereof, or belonging 
to the ſame, or any part thereof, and the re- 
verſion and reverſions, remainder and re- 
mainders, rents, iſſues, and profits of the ſaid 
premiſſes, and of every part thereof, To habe 
and to hold the ſaid meſſuages, lands, tene- 
ments, hereditaments, and all and ſingular 
other the premiſſes hereinbefore mentioned, 
or intended to be hereby bargained and ſold, 
and every part and parcel thereof, with their 
and every of their rights, members, and ap- 
purtenances, unto the ſaid H. Howard and 
J. James, their executors, adminiſtrators, 
and aſſigns, from the day next before the day 
of the date of theſe preſents, for and during, 
and unto the full end and term of one whole 
year from thence next enſuing, and fully to be 
h complete 
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complete and ended; yielding and paying 
therefore the yearly rent of one pepper-corn 
at the expiration of the ſaid term, if the ſame 
_ ſhall be lawfully demanded, to the intent 
and purpoſe that by virtue of theſe preſents, 
and of the ſtatute for transferring uſes into 
poſſeſſion, the ſaid H. Howard and J. James 
may be in the actual poſſeſſion of the ſame 
premiſſes, and thereby be enabled to accept 
and take a grant and releaſe of the freehold, 
reverſion, and inheritance of the ſame pre- 
miſſes, and of every part and parcel thereof, to 
the ſaid H. Howard and J. James, their 
heirs and aſſigns, to the uſes, and upon the 
truſts thereof to be declared by another in- 
denture of three parts, already prepared, and 
intended to be dated the day next after the 
day of the date hereof. In witneſs whereof 
the parties hereto their hands and ſeals have 
ſer, the day and year firſt above written. 


The Releaſe in fee. 


This Indenture of three parts, made the 
day of (to be dated the day after the 
ay of the date of the bargain and ſale for a 
tar, ) &c. &c. Between George Groſs, of 
in the county of Middleſex, 
eſquire, of the firſt part; Henry Howard, of 
; in the aforeſaid county, gentle- 
man, of the ſecond part; and John James, 
of the fame place, linen-draper (a truſtee 
nominated by and on the behalf of the faid 
H. Howard) of the third part. — 
- 1 
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the faid H. Howard hath contracted and 
agreed with the ſaid G. Groſs for the abſo- 
lute purchaſe of the meſſuages or tenements, 
lands, and hereditaments hereinafter mention- 
ed to be hereby granted and releaſed for the 
ſum of /. 3000, of lawful money of Great 
Britain: Naw this Indenture witneſſeth, 
That in purſuance of the ſaid recited agree- 

ment, and in conſideration of the ſum of 
Conſideration. . 3000, of lawful money of Great Britain, 
to the ſaid G. Groſs in hand well and truly 

paid, by the ſaid H. Howard, at or before 

the ſealing and delivery of theſe preſents, the 

payment and receipt of which ſaid ſum of 

L. 3ooo (being in full for the abſolute pur- 

chaſe of the ſaid meſſuages or tenements, 

and hereditaments hereinafter mentioned, and 

{ hereinafter granted and releaſed, or expreſſed 
or intended ſo. to be) he the ſaid George 

Groſs doth hereby acknowledge, and thereof, 

and from the ſame, and of and from every 

art thereof, doth acquit, releaſe, and diſ- 

charge the ſaid H. Howard, his heirs, exe- 

. cutors, adminiſtrators, and aſſigns, and every 

a Vide fupra, Of them, for ever, by theſe preſents *; and 
376, reſpect- alſo for and in conſideration of five ſhillings 
the confidera- Of like lawful money, (A) at the ſame time 
tion money. e : to 


Tt — o 
— — — 


(A) It is uſual to make a truſtee pay five 
or ten ſhillings, or the like, which conſidera- 
tion, without any particular declaration of the 


uſe, would of itſelf carry it to him: however, 
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to the ſaid George Groſs in hand paid by 
the ſaid J. James (the receipt whereof 1s 
hereby acknowledged) he the ſaid G. Groſs 
at the requeſt, and by the direction and ap- 
pointment of the ſaid H. Howard (teſtified by 
his being a party to, and ſealing and deliver- 
ing theſe preſents) hath granted, bargained, 
ſold, aliened, releaſed, and confirmed, (B) 


and by theſe preſents doth grant, bargain, 


ſell, alien, releaſe, and confirm unto the ſaid 
H. Howard and J. James (in their actual 
poſſeſſion now being, by virtue of a bargain 
and ſale to them thereof made by the ſaid 


i" 


—— _—_ 


if the uſe is expreſsly limited to him after the 
habendum, then there is no neceſſity for any 
further conſideration, as we have already 
ſeen. 


(B) The moſt proper, and ſignificant 
words for a releaſe, are remiſe, releaſe, and 
quit claim, and are uſed by Littleton * : how- 


Grant and re. 
leaſe. 


a Litt. ſ, 44 3» 


ever, there are other words, which will an- 


ſwer the purpoſe of a releaſe. Therefore a 
releaſe may operate by the words grant, bar- 
gain, ſell, aſſign, and confirm, without either 
the words remiſe, releaſe, or quit claim. In- 
deed the word grant alone may amount to a 
feoffment, grant, gift, leaſe, releaſe, confir- 


mation, or ſurrender *. 
DS K k G. Groſs 


b Co. Lite. 2 64. b. 


c x Vent. 78. 
2 Saund. 56. 


3. 


4 Co. Litt. 30 l. b. 


Mention of the 
bargain and ſale 
for a year. 


> vide ſupra, 
355» 356. 454- 
reſpecting ſuch 
things as are 
appurtenant. 


Supra, 455. 
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G. Groſs for the term of one whole year, in 
conſideration of five ſhillings to him paid by 
the ſaid H. Howard and J. James, in and 
by one indenture, bearing date the day next 
before the day of the date hereof, and by 


force of the ſtatute made for transferring uſes 


into poſſeſſion) and to their heirs and aſſigns, 
all thoſe the ſaid meſſuages, lands, &c. (here 
the parcels ſhould be particularized) together 
with all the out-houſes, edjfices, buildings, 
barns, dove-houſes, ſtables, yards, gardens, 


orchards, lights, eaſements, ways, waters, 


watercourſes, commons, commodities, pri- 


vileges, emoluments, advantages, heredita- 


ments, and appurtenances* whatſoever, to 
the ſaid meſſuages or tenements, lands, here- 
ditaments, and premiſſes belonging, or in any | 
wiſe appertaining, or accepted, reputed, 


taken, or known as part, parcel, or member 


thereof, or of any part thereof, and the re- 
verſion and reverſions, remainder and re- 
mainders , yearly and other rents, iſſues, and 
profits of all and ſingular the faid premiſſes, 
and alſo all the eſtate, right, title, intereſt, 
uſe, truſt, property, poſſeſſion, benefit, claim, 
and demand whatſoever; both at law and in 
equity, of him the ſaid G. Groſs, of, in, to, 
or out of the ſaid meſſuages or tenements, 
lands, hereditaments, and premiſſes hereby 
granted and releaſed, or expreſſed and in- 
tended ſo to be, and every of them, together 
with true and atteſted copies of all deeds, 
evidences, and writings comprized or men- 
tioned in the ſchedule hereunder written, the 


| firſt of ſuch copies to be made, written, and 


delivered 
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delivered by and at the coſts and charges of 
the ſaid G. Groſs, but the ſecond and all 


"PBs 


afligns ; To have and to bold che ſaid meſ- Habendum. 
ſuages or tenements, lands, hereditaments, 
and premiſſes hereby granted and releaſed, or 
mentioned and intended ſo to be, and every 
part thereof, with the agpurtenances, unto the 
ſaid H. Howard and . James, their heirs 
and aſſigns, (C) to the uſes, and to and oy 
the 


Sa ** a 8 


> 


(C) It is abſolutely neceſſary to limit and 
aſcertain the eſtate, which the releaſee is in- 
tended to take; for a releaſe in this reſpect 
has the ſame conſtruction as a feoffment : 
therefore, if A. bargains and ſells to J. S. 
for a year, and then releaſes to him; without 
expreſſing the releaſe to be to him and bis | 
heirs, or the heirs of his body, &c. J. S. can | 
in this caſe only take an eſtate for /ife, for 1 
want of fufficient words to convey to him N 
the inheritance *, Tit. . 465, 


to offer a few obſervations on the different 
powers of the premiſes and the habendum, 
ns both limit diſtinct eſtates, and in ſuch 


K k 2 limitation 


| 
It may not be unacceptable in this place | 
| 


f Co.Litt,183. a- 
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the intents and purpoſes, and upon the truſts 


hereinafter expreſſed and declared of and 
concerning 


Ps * * x. 2 = 


— — 
3 — 


* 


limitation are both repugnant to and incon- 
ſiſtent with each other. The limitation of 


the eſtate of the grantee ſhould be the ſame 
in the premiſes as in the babendum; and it is 
the deviation from this rule, which has given 


riſe to many nice diſtinctions reſpecting their 
different operations. I ſhall therefore endea- 
vour to point out a few rules, which we muſt 
obſerve in thoſe caſes, where the premiſes 


and the habendum differ in the en of 
. the eſtate of the grantee. 


” iſt, then, it may be deemed an eſtabliſhed 
rule, that where there is no eſtate expreſſed 
in the premiſes (in which caſe the law will 


adjudge the grantee to have an eſtate for life 
by implication) and there is an expreſs eſtate 
limited by the habendum, there the habendum 
ſhall controul the implied eſtate created by 
the premiſes*, Thus if lands or rent are 
granted to J. S. generally, habendum to him 


for years, or at will; here by the premiſes 
J. S. takes an implied eſtate for life, but the 
babendum abridges it into an expreſs eſtate 


for 


(„ 


concerning the ſame; that is to ſay, to the 
uſe of ſuch perſon or perſons, for ſuch eſtate 
| | and 


——m_— 
8 


—— 


for years, or at will s. In ſuch a caſe, if the 
habendum is void (and therefore no habendum) 
yet the implied eſtate for life created by the 
premiſes ſhall not hold good againſt the ex- 
preſs eſtate made by the habendum, though 
ſuch expreſs eſtate be altogether null and in- 
effectual. Therefore, if lands are given to 
A. generally by the premiſes, habendum after 
the death of the grantor to A. in fee, in tail, 
or for life, in this caſe the whole deed is 
void, for there can be no eſtate of freehold 
made to commence in futuro, and the implied 
eſtate for life in the premiſes cannot make it 
a grant to begin preſently. in poſſeſſion ®. 


But then if there is an expreſs eſtate limited 2 


to A. for life, or in fee by the premiſes, ha- 
bendum after the death of the grantor to A. 
for life or in fee, in this caſe the habendum is 
void, and A. ſhall take a preſent eſtate by 
the n. N 


So it is a rule, that where there is an ex- 
preſs eſtate limited in the premiſes, and an 
eſtate 1 is created by the habendum in abridg- 

K 3 ment 


85 3 Co. 154. b. 


h 2 Co. 55. a. b. 
Cro, Eliz. 2 54. 


55+ 
Cro. Jac. 376. 


i 3 Lev. 339. 
Carter v. 

Madg wick. 
Vide 2 Roll. ab. 
66. pl. 4. 

Hob. 177. 
Moor, 881. pl. 
1236. | 
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Fl 


and eſtates, intereſt and intereſts, and to and 


for ſuch intents and purpoſes, and in ſuch 


| manner 


k 8 Co. th, hb, 


1 Dyer, 272, a. 


"” 


ment of, inconſiſtent with, and repugnant to 
the eſtate limited in the premiſes, in ſuch caſe 
the premiſes ſhall be good, and the habendum 
void. Thus if a man conveys lands to J. S. 
and his heirs, habendum to him for life, here 
J. S. has an eſtate in. fee by the premiſes, and 
the habendum is entirely void. So too it 
a man grants and aſſigns all of his term to A, 
habendum to him aſter the death of the 
grantor; in this caſe the habendum is wholly 
void, and the grantee ſhall have the term 
immediately ': for when the grantor diſpoſes 


. all his term expreſsly in the premiſes, he 
| manifeſts an intention of not reſerying any 


part of it to himſelf, which intention could 
not be effected, if the grantee's intereſt was to 
take place after the death of the grantor. 


However, we are to obſerve, with reſpect 
to this laſt rule, that whenever a ceremony 
or formality is requiſite to the perfection or 
the eſtate, limited in the premiſes beſides the 
delivery of the deed (ſuch as livery of ſeiſin), 
and no other ceremony is neceſſary to com- 

plete 
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manner and form, as he the ſaid H. Howard, 
by any deed or deeds, inſtrument or inſtru- 
ments in writing, to be ſealed and delivered 
by him in preſence of, and atteſted by two 

| or 


6 e 8 
— 


plete the eſtate limited by the habendum 
than the mere delivery of the deed, in all 
ſuch caſes the habendum ſhall ſtand, and the 
premiſes be void. Thus if A. grants an 
eſtate to B. and his heirs, habendum to B. 
for years, here the habendum ſhall abridge 
the eſtate in fee given by the premiſes into 
an eſtate for years . The reaſon of this con- 
ſtruction is, becauſe by the delivery of the 
deed the eſtate for years limited by the ha- 
bendum is perfected; whereas there is ano- 


m 2 Co. 24. a 


ther proceſs (viz. livery of ſeiſin) required to 


veſt the eſtate of freehold : ſo that when B. 
has the eſtate for years once veſted in him, 
no ſubſequent ceremony can diveſt it out of 
him. This evidently depends upon the ac- 
tual priority of the delivery of the deed to the 
livery of ſeifin : for if after the deed is deli- 
vered, livery of ſeiſin is properly made, the 
livery and the feoffment will be reckoned as 
one entire act, and have relation to the deli- 
very of the deed, as being all executed at one 
and the ſame time". The ſame conſtruction 

| Kk4 > perhaps 


n 2 Co. 75. a. 
5 Co. 79. b. 


Supra, 434 to 
441. 


3 
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er more credible witneſſes, or by his laſt 
will and teſtament in writing, or any writ- 
ing in the nature of and purporting to 

; be 


— 


— ——_— „ 


perhaps may be placed on a Bargain and ſale. 


Thus if A. bargains and ſells to B. and bis 


heirs, habendum to him for years, here the «/e 
of the term of years veſts in B. by the mere 
delivery of the deed, but to complete the 
bargain and ſale of the freehold another cere- 
mony is . requiſite, viz. an rmnrolment *. 
Therefore the inrolment in this caſe, like 
livery of ſeiſin in the caſe of a feoffment, 
comes too late to divelt the eſtate for years 
veſted in B. by the delivery of the deed. 
But the reaſons of this conſtruction do not, 
I apprehend, apply to the conveyance of 
leaſe and releaſe ; for in the firſt place the part 
of this conveyance, which is denominated the 


releaſe, is not properly ſuited to paſs a term 


of years: therefore if A. leaſes to B. for one 
year, and then releaſes to him for ten years, 
B. will indeed have an eſtate for eleven years, 
but then his prior eſtate for one year is not 
merged or conſumed by the acceflion of the 
greater eſtate for ten years, but during the 
continuance of the one year he holds by vir- 

Ol | | re 


( 50s ) 
be his laſt will and teſtament, or any codicil 
thereto, to be ſigned, ſealed, and publiſhed 

| by 


a _ 


tue of the firſt leaſe, and not of the releaſe ? : t ts 


whereas, if in this caſe A. had releaſed the Vide, as to 3 


; ſurrender by one 
freehold or inheritance to B. the leſſer eſtate v to ano. 


would be drowned in the greater, as we have 15. en | 
already noticed. In the next place, if a man 322, 323 · 
conveys by leaſe and releaſe to B. in fee, 
habendum to him for years, here, as the fee as 
well as the germ of years may veſt in B. by 
the mere delivery of the deed (for by this 
conveyance the uſe and poſſeſſion veſt in the 
releaſee without the ceremony either of /zvery 
of ſeiſin, or inrolment ); and as the law ſays, 
that every grant ſhall be taken moſt flrongly 
againſt the GRAN TOR, B. then will have an 
eſtate in fee by the premiſes, and the habendum 
will be void, according to the rule we have 
been juſt obſerving. So too upon the ſame 
principle, if one grants a rent in eſſe, or a 
ſeignory to J. S. and his heirs, habendum to 
him for years, or for life, although in this 
caſe another ceremony was requiſite beſides 
the delivery of the deed, viz. attornment, yet 
as that ceremony was as neceſſary upon the 
grant of a rent in eſe, or a ſeignory to create 
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by him, in the preſence of, and atteſted: by 
three or more credible witneſies, ſhall direct, 
limit, 


. 
6 


—— 


an eſtate for years or for life, as an eſtate in 
fee, the babendum in ſuch a caſe is void and 
repugnant, and the premiſes ſhall ſtand a. 


This rule, which we have mentioned, viz. 
that where the habendum is repugnant to, or 
inconſiſtent with the expreſs eſtate limited in 
the premiſes, the habendum is entirely void, 
was evidently eftabliſhed in favour of the 
grantee, and to the diſadvantage of the gran- 
tor. Thus, in the caſe put aboye, where an 
eſtate is given to A, and bis beirs, habendum 
to him for life; in this caſe, A. having an 
expreſs eſtate in fee- ſimple given to him by 
the premiſes, the grantor is not permitted to 
take away that eſtate by the habendum, which 
he has already parted with by the premiſes, 
and thereby to abridge the limitation in fee 
to an eſtate for life. But the reaſons of the 
above rule fail, whenever the grantee's inte- 
reſt is enlarged by the habendum, even where 
there is an expreſs eſtate limited to him by 
the premiſes. Therefore what has been ad- 
yanced concerning this rule may be corrected 


with 


„ 
mit, or appoint, and in default of, and until 


ſuch direction, limitation, or appointment, 


to 


* 


—_— 
: * 2 


with this obſervation, that the habendum, when 
it is inconſiſtent with, and repugnant to the 
pre miles, can never abridge an expreſs eſtate 
given by the latter to the grantee, whenever 
| there is the ſame ceremony required to per- 
fect the eſtate limited in the premiſes, and 
that created by the habendum ; but that the 
habendum may enlarge the eſtate limited in 
the premiſes under fimilar circumſtances, 


Thus if an eſtate 1 is granted to A. for life, ha- 


bendum to him in fee, here the ſame for- 
mality being requiſite to create both eſtates, 
the habendum ſhall enlarge the eſtate for life 
into an eſtate in fee 's 


It is clear alſo, that the above doctrine in 
favour of the grantee depends chiefly upon 
the inconſiſtency and repugnancy of the ha- 
. bendum. Thus, to put the ſame caſe again 
an eſtate is given to A. and his heirs, haben- 
dum to him for liſe; this habendum is totally 
void, and A. has a fee-fimple by the pre- 


miſes: for here the firſt eſtate 1s an eſtate of | 


| inheritance, hill the eſtate by the habendum 


2 is 
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CT? 
to the uſe of the faid H. Howard and J. 


James, and the heirs and aſſigns of the faid 


J. James 


— — e —— 
* 


1s only an eſtate for life : the habendum there- 
fore is quite inconſiſtent with, and repugnant 


to the premiſes. But though the grantor is 


Co. Litt. 21. a. 
Cro. Jac. 476. 
Sed contra, as to 
the fee expec- 
tant thereon, 
erk. ſ. 170. 
Co. 154. b. 
Moor, 26. 


not allowed entirely to alter the eſtate of the 
grantee, yet he is ſuffered to qualify it, if there 
be no inconſiſtency in ſo doing. Therefore, 
if a man grants lands to another and his 
heirs, habendum to him and the heirs of bis 
Boch, in ſuch a caſe the habendum qualifies 


the premiſes, and the grantee has an eſtate 


tail, with a fee-ſimple expectant thereon * : 
for the word heirs is an extenſive word, and 
may relate to heirs ſpecial, as well as general, 
and the grantor by the habendum ſignifies 
what heirs he intended to deſcribe. Upon 


the ſame principle, if a conveyance is made 


e T. Jones, 4» 


to A. and his beirs, habendum to him during 


the lives of B. C. and D. here the word heirs 
in the premiſes is as applicable to a deſcend:- 
ble eſtate of freehold, as to a fee-/imple, and 
therefore the habendum explains the pre- 
miſes, and gives the grantee an eſtate of free- 
hold deſcendible to his heirs during the lives 
of B. C. and D.: So too if lands are 
5 granted 


( 599 ) 
J. J ames for ever, in truſt nevertheleſs, as 
to che eſtas and intereſt ſo hereby limited in 


uſe 


— i. * 2 


3 


granted to A. and the Heirs of bis body, haben- 
dum to him in fee, A. has by the premiſes 
an eſtate tail, and by the habendum a fee- 
ſimple expectant thereon *. 


The habendum is ſometimes uſed to explain 
the nature of the eſtates, which the grantees 
are intended to take. Thus if a feoffment 
be made to A. and B. of twenty acres, haben- 
dum as to the one moiety to A. habendum 
as to the other moiety to B.; here by the 
premiſes A. and B. have a joint eſtate, and 
by the habendum they are tenants in common, 
and yet the habendum is good“: for the 
habendum is not repugnant to the premiſes, 
becauſe it makes no diviſion of that undivided 
Poſſeſſion, which is given by the latter. How- 
ever, if the premiſes limit twenty acres to 
A. and B.; and the habendum expreſsly 
gives ten acres to A. and the other ten acres 
to B. the habendum is entirely void; for it 
makes an expreſs diviſion of the acres, which 
is inconſiſtent with the undivided Poſſeſſion 
United by the premiſes *. 


So 


IS Co. 154. v. 


W Co. Dar. 
190. b. 


Tx P. W. 19. 


( 310) 
uſe to the ſaid J. James, his heirs and affigns, 


for and for the only benefit of the ſaid H. 


Howard, his heirs and aſſigns for ever, and 
to be conveyed and diſpoſed of from time 
to time as he the ſaid H. Howard, his heirs 
or aſſigns, ſhall direct or appoint, and to, for, 
and upon no other uſe, truſt, intent, or 


» 4 


—_ —— 


| So too if a leaſe be made to two, haben- 


dum to the one for life, remainder to the 


2 Co. 55. b. 
00. Litt. 8. a. b. 
2 Roll. ab. 65. 


other for life, this habendum is good”, But 
then the habendum, when it explains the 
nature of the grant, and the manner of ſuc- 
ceſſion, ſhould be very clear in ſuch explana- 
tion: for where there was a grant to A. 
habendum to him, B. and C. pro termino vitæ 
eorum, et alterius eorum ſucceſſrv?, diutius vi- 
pentium, the habendum was held to be void: 


for neither B. nor C. could take any thing as 


2 Hob. 3 1 3. 
Windſmore v. 
Hobart. 


leſſees in poſſeſſion, becauſe they were not 
parties to the deed, nor were they named in 
the premiſes; nor could they take jointly by 
way of remainder, becauſe the limitation was 
to them ſucteſivè; neither could they take in 
ſucceſſion, becauſe it did not appear who ſhould 
take firſt * 5 | | | | 


| . 


5 purpoſe 
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— whatſoever (D): And the ſaid G. 
Gross for himſelf, his heirs, executors, and Covenant mad 
adminiſtrators, doth hereby covenant, pro- pony arg er ag 
miſe, and agree to and with the ſaid H. bes. 
Howard and J. James, their heirs and aſ- 
ſigns, and to and with each and every of 
them, in manner following, (that is to ſay) 
That for and notwithſtanding any act, deed, 

matter, 


——— FY —cC. 


(D) A woman carinot claim her dower 
out of a truſt eſtate, nor out of ſuch lands *Supra, 250: 
as her huſband holds jointly with another. » Lin. 1.45 


As a mode to prevent dower, it is ſome- 
times the practice to limit the eſtate to ſuch 
uſes as a perſon ſhall appoint, and in the 
mean time, and until he makes an appoint= 
ment, to the uſe of himſelf and his heirs ; in - 
this caſe, the perſon to whom the power is 
reſerved has a qualified and determinable 
fee, until he exerciſes the power af appoint- 

ment; and if he dies without appointing 
any uſes under the power (whereby the ex. 
erciſe of it becomes impoſſible) his wife is 
clearly entitled to her dower out of ſuch fee. 
But if he exerciſes this power of appoints 
ment, a new uſe ſprings up to the appointee 
2 uſe takes precedence of all the uſes 
limited 


n 


+ 22 
4, +2 * w-_ 4 a 
= r 
= =" = + . = 8 
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matter, or thing whatſoever, made, done, ex- 
$ ecuted, committed, occaſioned, or ſuffered 
| : by him the ſaid G. Groſs, or any of his an- 

x ceſtors, to the contrary, he the ſaid G. Groſs 
is, at the time of the ſealing and delivery of 
theſe preſents, lawfully, rightfully, and. ab- 
ſolutely ſeiſed of and in, and well and 


4 W entitled to the ſaid meſſuages or 
| | | tenements, 


o 
2 it. _— 
ee — 


limited in default of the appointment, and of 

BÞ 4 cCourſe it bars the right of the wife to her 
| dower; becauſe when the uſe 1s veſted in 
the appointee, it has the ſame effect as if 

it had been originally limited to him by the 

firſt deed,. and not by the power. In this 

© |. _ eaſe it muſt be obſerved, that, as the exiſt- 
_ ence of the power is the only thing which 

can prevent the wife from claiming her 

dower, and, as a power of appointment is 

= liable to be ſuſpended and deſtroyed, there 
3 muſt, in ſuch a caſe, be always a poſſibility 
of danger in accepting of a title which whol- 


| 5 
| ' ® Butt. note 2. depends upon it. 


EL | | Mr. Butler, in his very learned annota- 

1 tions on Coke upon Littleton, has expreſſed 

| | himſelf fo fully on the different manners of 
x preventing dower, that any further inveſtiga- 


tion 


© 384 3 | 
tenements, lands, hereditaments, and pre- 
miſſes hereby granted and releaſed, or in- 
tended or expreſſed ſo to be, with the ap- 
purtenances, of and in a good, ſure, 2 
lawful, abſolute, and indefeaſible eſtate of 
inheritance in fee ſimple, without any man- 


ner of condition, contingent proviſo, power 


of revocation *, or limitation of any new or 
| | other 


— 
5 
ES , FAIRS xt 
* 


* 


tion of that ſubject ſeems almoſt unneceſſary. 
He obſerves in one of his notes, that the 
modes of limiting an eſtate to the purchaſer 
and his truſtee, and the heirs of the truſtee, 
but in truſt for the purchaſer, or immediately 


to the truſtee and his heirs, in truſt for the- 


b Vide 27. Eli. 

c. 4. ſ. 5. 

Vide alſo Hill. 

_ T. 61,62z 
Jo 


b Co. Litt. under 
fol. 381. b. 


purchaſer and his heirs, are objectionable, 


becauſe they keep the legal fee from the 


purchaſer, and ſubject him to the inconve- 


vience of its becoming veſted in infants, 


married women, and perſons reſiding at a 
diſtance, or of its eſcheating to the crown 
in default of heirs of the truſtee: or becauſe 
the truſt eſtate may be conſidered to pals in 
the general deviſe of the truſtee's will, and 
thereby become. ſettled at law to uſes in 
ſtrict ſettlement, and therefore not to be re- 
gained but by fine or recovery, and until 
the exiftence of a tenant in tail, not be 

8 LI regained 


Vide ſupra, 254» 
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other uſe or uſes, or any other matter, re- 
ſtraint, cauſe, or thing whatſoever, to alter, 
change, charge, revoke, make void, leſſen, 
incumber,: or determine the fame, and that 
That he has full for and notwithſtanding any ſuch act, matter, 


or thing as aforeſaid, he the ſaid G. Grofs 
hath in himſelf good right, full power, and 
lawful and abſolute authority to grant, bar- 

gain, 


5 


regained without the aid of parliament. To 
prevent theſe inconveniences attending the 
legal fee outſtanding in a truſtee, Mr. But- 
ler has properly ſuggeſted, that the eſtate 
ſhould be firſt limited to ſuch uſes as the 
purchaſer ſhall appoint, and, for want of ſuch 
appointment, to the uſe of a truſtee, his 
heirs and aſſigns, during the life of the. pur- 
chaſer, in truſt for him, and ſubject thereto to 
the w/e of the purchaſer, his heirs and aſſigns. 
By this means the wife will be barred of her 
dower; the purchaſer have the abſolute 
command of the legal eſtate in fee during his 
life by virtue of the power ; and at his death 
the uſe will velt i in his heir. 


To prevent the eſtate of the truſtee | in the 
above inſtance from veſting in an infant 
wel, eme covert, &c, Mr. Butler further 

| obſerves, 


. a 


E ; 


gain, ſell, alien, releaſe, convey, and aſſure 


the ſaid meſſuages or tenements, lands, he- 


reditaments, and premiſſes, hereby granted 
and releaſed, or expreſſed and intended ſo 
to be, and every part thereof, with the ap- 
purtenances, unto the ſaid H. Howard and 
J. James, their heirs and aſſigns, to the uſes, 
and to and for the intents. and purpoſes, and 

| upon 


— — 


obſerves, that the eſtate of the truſtee may 
be limited to the truſtee, his executors, admi- 
niſtrators, and afſigns, during the life of the 
purchaſer. This will not prevent its being an 
eſtate of freehold in the hands of the execu- 
tor or adminiſtrator * s 


In conſequenee of the principle laid down 
in the caſe of Duncomb v. Duncomb ?, Mr. 
Fearne has propoſed -another mode of pre- 
venting dower's attaching upon purchaſed 

lands. For this purpoſe the lands may be 
limited to ſuch uſes as the purchaſer ſhall 


_ appoint, and in default of appointment, to 


the uſe of him and his aſſigns during his Jife ; 
and from and, after the determination of that 


eſtate, by any means in his life-time, to the 


uie of ſome perſon and his heirs during the 
natural life of the purehaſer, in truſt for him 
| LI 2 and 


© Vide index to 
the notes of Co. 
Litt. 

Alſo 3 Atk. 456, 


43 Lev. 437. 
e Vide note to 


1 Fearne, 509. 


edit. 4th. 
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That the gran- 


tee may Peace- or tenements, lands, hereditaments, and pre- 


ably enjoy, &c. 


( 516 ) 
upon the truſts hereinbefore expreſſed and 
declared of and concerning the ſame, accord- 


ing to the true intent and meaning of theſe 
preſents ; and alſa that the ſaid meſſuages 


miſſes, hereby granted and releaſed, or ex- 
preſſed and intended fo to be, and every part 


thereof, with the appurtenances, ſhall from time 


—_— 


— — 


and his aſſigns; and from and after the de- 


termination of the eſtate ſo limited to the 


uſe of the ſaid truſtee and his heirs, to the 


uſe of the purchaſer, his heirs and aſſigns, 


for ever. Here the intervening eſtate to the 
truſtee will defeat the right of the purchaſer's 
wife to dower, according to the determina- 


tion in the ſaid caſe of Duncomb v. Dun- 


comb; and the whole eſtate will be com- 
pletely in the purchaſer's power, without any 


recourſe to the truſtee. 


Sometimes an eſtate is limited to a 


truſtee, and the purchaſer, and their heirs; 


but as to the eſtate of the truſtee and his heirs 
in truſt for the purchaſer and his heirs : but 


_ this mode expoſes the purchaſer to the chance 


of the truſtee's dying in his life-time; in 


- which caſe the wife's right to Ger would 


f Butl. note 
Co. Litt. under 
fol, 381. b. 


attach upon the eſtate *, 


do 
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to time, and at all times hereafter, remain, con- 
tinue, and be unto the ſaid H. Howard and 
J. James, their heirs and aſſigns, to the uſes, 
and to and for the intents and purpoſes, and 
upon the truſts hereinbefore expreſſed and 
declared of and concerning the ſame, and 
ſhall and may be peaceably and quietly had, 


held, and enjoyed, and the rents, iſſues, and 
profits thereof, and of every part thereof, 


from Midſummer Day now laſt paſt, received 
and taken accordingly, without any let, ſuit, 
trouble, denial, eviction, ejection, interrup- 
tion, or diſturbance of, from, or by the ſaid 
G. Groſs or his heirs, or by any other perſon 


or perſons lawfully or equitably claiming or 


to claim by, from, through, under, or in 
truſt for him or them, or by, from, through, 
ar under any of his anceſtors ; aud that the 
ſaid meſſuages or tenements, lands, heredita- 
ments, and premiſſes, are free and clear, and 
freely and clearly acquitted, exonerated, and 
diſcharged, or otherwiſe, by him the faid G. 


Groſs, his heirs, executors, and adminiſtra- ' 


tors, well and ſufficiently ſaved, defended, 
kept harmleſs, and indemnified of, from, and 
againſt all and all manner of former and 
other gifts, grants, bargains, ſales, leaſes, 
mortgages, jointures, dowers, and all right 


and title of dower, uſes, truſts, wills, intails, 
ſtatutes merchant and of the ſtaple, recog- 


nizances, judgments, extents, executions, an- 


_ nuities, legacies, payments, rents and arfears 


of rent, forfeitures, re-entries, . cauſe and 
cauſes of forfeiture and re-entry, and of, 
from, and againſt all and ſingular other 

LEES» ; eſtates 


7 


That the lands 
are free from 
incumbrances. 


— — — — 3 oO 3 5 8 — 
— — ——— = 22 —: — — — — — = es 
— ene Coin CS. —— Ce - EE I We np Eos render Wor GE ESI IE WES. SH l you —_ 
- — 2: "EE IT — 2 = A” 8 „ ee ae. hon : . - IS — 
—— 2 r F - 5 - - l _ - b l — —— NR . — 2 — 1 * 227 
2 — — —_ — — — — 2 3 n l AT —- - 9 8 D — — — * _ = = e D - — — — 


5 - 
— AS 4 API — Reg Ce — —̃ — — — 0 
. N : — 2 * — 8 __ 4 2 — — 
—— — . — > 
x * 
> 9 > 
— —— 


(. on ) 


_ eſtates, titles, troubles, charges, and incum- 


a Note, when a 
perſon conveys 
to a purchaſer 


an eſtate, which 


he has by deſcent, 
it is uſual for 
him to covenant 
not only againſt 
his own acts, 
but thoſe bf his 
anceſtars: but if 
he himſelf takes 
the eſtate by 
way of purchaſe, 
then it is but 
reaſonable, that 
he ſhould only 
covenant 
againſt his own 
acts, eſpecially 
as his purchaſer 
will take ad- 
vantage of all 
ſuch prior cove- 
nants as run 
with the lands, 
and of which he 
might take ad- 
vantage. 


z Lev. 46. 
— 


5 


brances whatſoever, had, made, done, com- 
mitted, executed, occaſioned, or ſuffered by 
him the ſaid G. Groſs, or by any other per- 
ſon or perſons lawfully or equitably claiming 
or to claim by, from, through, under, or in truſt 
for him, or by, from, through, or under any 
of his anceſtors * (except the now reſidue of a 


term of 1000 years hereinafter mentioned, 


and _— &c. &c.) (E). And moteover, 
that 


(E) The grantor covenants, 1ft, That 
notwithſtanding any act by him or his an- 
ceſtors, he is ſeiſed in fee. 2dly, That not- 
withſtanding any ſuch act, he has a good 
right to grant, &c. Idly, That the grantee 
may peaceably enjoy the premiſſes without 
any interruption, &c. by the grantor, or by 
any other perſon or perſons claiming by or 
under him or his anceſtors. 4thly, That 
the premiſſes are free from incumbrances, 


&c. occaſioned by him, or any claiming un- 


der him, or his anceſtors. All of theſe are 
diſtindt, and different covenants, and do not 
form one entire ſentence. 


In the caſe of Nervin y. 
grantor covenanted, 


Muns®, a 
iſt, That notwithſtand- 


ing any: act done y him to the contrary, he 
3 


Was 


(5 ) 


» 


all and every other perſon or perſons, having, 


or lawfully or equitably, or who ſhall or 
may have, or lawfully or equitably claim any 
eſtate, right, title, truſt, or intereſt of, in, to, 


or out of the ſaid meſſuages or tenements, 
lands, hereditaments, and premiſſes hereby 


granted and releaſed, or expreſſed and in- 


tended 


* 


was ſeiſed in fee-ſimple, &c. 2dly, T hat he 
had a good power and lawful authority to 


Covenant for 


that he the ſaid G. Groſs and his heirs, and Go 


ranlcce 


ſell. 3dly, That the lands were free from 


any incumbrances made by him or his 


_ grandfather. 4thly, That the grantee ſhould 


enjoy againſt all perſons claiming under him, 
his father, or his grandfather. The queſtion 
was, whether the words in the firſt covenant, 


notwithſtanding any act done by HIu, extended 


to the /econd covenant ? For if they did, then 
there was no breach of covenant. It was 
admitted by the whole court, that all theſe 
covenants were ſeveral and diſtin; and three 
of the judges held, againſt the opinion of 
North, C. J. that though theſe covenants 
were diſtin?, yet the two firſt were ſynony- 
mous and of the ſame nature, for if a man 
was ſeiſed in fee, he certainly had a good 
right and full power to ſell; and it could 
| 1 4 8 not 


| 
| 
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| tended ſo to be, or any part thereof, by, from, 


through, under, or in truſt for him or them, 
or by, from, through, or under any of his 
anceſtors, from time to time, and at all times 
or time hereafter, upon every reaſonable re- 

ueſt, and at the proper coſts and charges in 
: law of the ſaid H. Howard, his heirs 
and aſſigns, or of the ſaid J. James, his heirs 

' | 8 or 


not be intended, that when the grantor co- 
venanted againſt his own acts, that he ſhould 


immediately after, by a covenant of the ſame 


nature, covenant againſt the acts of the whole 
world. 15 
VU pon the authority of this caſe then we 
may venture to lay it down as a rule, that 
where two covenants are ſynonymous, though 
at the ſame time ſeveral and aiftinf, the re- 
ſtrictive words at the beginning or end of the 
firſt covenant will extend to the ſecond. It is 
however very clear, that where covenants are 
diſtin} and ſeveral, and at the ſame time are 
of different natures, and concern different 
things, there reſtrictive words in one covenant. 
will not qualify or reſtrain the generality of the 
other. This point is clearly explained in the 


(i 


or aſſigns, make, do, acknowledge, levy, 
| faſter execute, or cauſe or procure to be 
made, done, acknowledged, levied, ſuffered, 
and executed, all and every ſuch farther law- 
ful and reaſonable acts, deeds, and things, 
devices, and conveyances, and aſſurances in 
the law whatſoever, for the further, better, 
more perfectiy and abſalutely granting, re- 

leaſing, 


3— * — 


caſe of Gainsford v. Griffith *, where a leſſor 
covenanted that the leaſe in queſtion was a 
good, certain, and indefeaſible leaſe in the 


law, and ſhould ſo remain for the reſidue of 
the term; and that the leſſee ſhould quietly 


and peaceably enjoy and hold the premiſſes 
during the term, without the lawful let, ſuit, 
trouble, or interruption of the leſſor, his exe- 


cutors or adminiſtrators, and that the leſſee. 


ſhould be faved harmleſs, and indemnified 
from all incumbrances, made, committed, 
ſuffered, or done y the /effor : the queſtion 
was, whether the reſtrictive words at the end 
of the laſt covenant qualified and explained 
the firſt? and it was held, that they were diſ- 
tinct ſentences, and of different natures ; and 
therefore the words at the end of the laſt ſen- 
tence, which qualified the ' covenant againſt 
incumbrances to ſuch incumbrances as were 
| committed 


h 1 Saund. 5A. 
2 Keb. 201.213. 
1 Sid. 328. 
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teaſing, conveying, aſſuring, and confirming 
the ſaid meſſuages or tenements, lands, he- 
reditaments, and premiſſes hereby granted 
and releaſed, or expreſſed and intended ſo 
to be, and every part thereof, with the ap- 
purtenances, unto the faid H. Howard and 
J. James, their heirs and aſſigns, to the uſes, 


and t to- and for the intents and purpoſes, and 


upon 


— 
— - 


» 
——— 


| committed by the leſſor, could not extend to 


5 Cr. Car. 106. 
Cgay ford v. 
Coay ford. 


* Co. Car. 49 5. 


8 


the former covenant; that the leaſe was a good 
indefeaſible leaſe, &c. 


So where a man covenanted that he was 


ſeiſed of a certain manor in fee, notwith- 


ſtanding any act done by him or any of his 
anceſtors; and that no reverſion or remain- 
der was in the king or any other; and that 
the ſaid manor was of the annual value of 
L. Zoo per annum: it was held, that theſe 
covenants were abſolute and diſtinct, and that 


the reſtrictive words in the firſt covenant could 


not qualify the laſt ſentence reſpecting the va- 
lue. The ſame point was determined in the 
cafe of Hughes v. Bennet *. 


However, where ſeveral ſentences make 
but one entire covenant, there reſtrictive 
- words 


CE 


upon the truſt hereinbefore expreſſed and 


declared of and concerning the ſame, or 
otherwiſe as he the ſaid H. Howard, his 
heirs or aſſigns, ſhall direct or appoint, be 
the ſame by fine, feoffment, common recovery, 
deed enrolled or not enrolled, r any other 
matter of record or not of record, or other- 
wiſe howſoever, as by the ſaid H. Howard 


and 


— 


words in one ſentence may be extended to, 
and qualify the other ſentences, provided the 
ſenſe will admit of it. Thus“, where a 
termor aſſigned his term, and covenanted 
that he had not made any grant, or done any 
thing, by means whereof the grant or aſſign- 
ment could in any manner be impaired, hin- 


dered, or fruſtrated, but that the aſſignee 


| Dyer, 240. a. b. 
pl. 43. 

Vide Gervis v. 
Peade, Cro.Eliz. 
615. 


ſhould enjoy without any impediment or 
diſturbance by him or any other perſon : it was 


held, that this was but one ſentence, and that 
the expreſs reſtrictive words in the beginning 
of the covenant reſtrained and qualified the 
generality of the ſubſequent words, by any other 


perſon. 


n the caſe of Trenchard v. Hoſkins u, a 
_ grantor covenanted that he was ſeiſed in fee, and 
that he had a good and lawful authority to ſell, 
and that there was no reverſion or remainder 

in 


m Litt. Rep. 62 
to 69. 203 to 
211. 
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and J. James, their heirs or aſſigns, either 
or any of them, or their or any of their 
counſel learned in the law, ſhall be reaſona- 
bly adviſed, or deviſed and required, ſo as 
no ſuch further aſſurance or aſſurances con- 
tain or imply any further or other warranty 
or covenant than againſt the perſon or per- 
ſons who ſhall be * to make and ex- 

ecute 


in the crown acfpithſtanding any af? done by. 
him. The queſtion was, whether theſe laſt 
reſtrictive words explained the preceding 
covenants, that he was ſeiſed in fee, &c.? It 
was determined in the common pleas, that 
theſe were three diſtin& and ſeveral cove- 
nants, and therefore the reſtrictive words i in 
the laſt ſentence could. not extend to the firſt. 
But, upon a writ of error in the king's bench, 
this judgment was reverſed ”, though that re- 
verſaly was never entered. The opinion of 


the court of king's bench, that the three ſen- 


terices in the above caſe made but one entire 
covenant, ſeems to be over-ruled by the la- 


ter deciſion i in the before-cited caſe of Nervin 


v. Muns?. 


It was laid down as 2 rule in ad caſe of 


43 . 624 Gainsforth v. « Griffith * 7. that a general er- 


roſe 


4 $25 } 


ecute the ſame, and his, her, or their re- 
ſpective heirs, executors, and adminiſtrators 
acts and deeds only, and fo as the perſon or 
perſons who ſhall be required to make and 
execute any ſuch further aſſurance or aſſu- 
rances be not compelled or compellable, for 
the making or doing thereof, to go or travel 
from his, her, or their then reſpective dwel- 


ling 


* 


. 


preſs covenant cannot be altered or qualified 
by another expreſs ſubſequent covenant, un- 
leſs ſuch ſubſequent covenant is conſkrued to 
be a part of the former covenant, and both 
of them be reckoned as one entire ſentence. 
However, 'in ſome caſes, an expreſs ſubſe- 
quent covenant may qualify and reſtrain the 
operation of a preceding implied covenant. 
Thus, any expreſs covenant on the part of a 
grantor will qualify the generality of the im- 


plied covenant or warranty produced by the 


word grant, when that word is uſed to paſs 4 


chattel intereſt ; for it ſeems, with ref] pect to a 
freehold « or inheritance, that that word does not 
import any warranty or implied covenant. 
Ir muſt be obſerved, that, in grants of eſtates 


of freebola, the word give creates an implied N 


warranty, the generality of which implied 
warranty cannot be controuled by any ex- 


preſs 


r Butl. note 1. 
Co. Litt. 384. 4. 
Vaugh. 126, 
Co, 80. b. 
Noke's caſe. 
Perk. ſ. 124. 


S ., 2 


a Vide as to co- 
venants for fur- 
ther aſſurance, 
ſupra, 401, 402, 
403» 


Recital of a 
term of 1000 - 


years being aſ- 


ſigned to a truſ- 
tee. 
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ling or an or uſual place or places of 
abode or reſidence * And whereas, by in- 
denture of aſſignment, bearing date on or 
about the day of this preſent month 
af - : and made or expreſſed to be 
made between A. Andrews, of of 
the firſt part, B. Bell, of --- of the 


| ſecond part, the faid G. Groſs of the third 


part, C. Caſey, of | eſquire, of 
the fourth part, and D. Davy of the fifth 
part, a certain term of 1000 years deviſed, 
limited, or created of and in the ſaid herein- 
before mentioned premiſſes, and divers other 
hereditaments in and by the laſt will of the 


late T. Groſs (the late father of the ſaid G. 


Groſs), and ſuch of the ſaid hereditaments 


and premiſſes comprized in the faid term 


5 Co. Litt. 384. a. 
Litt. Rep. 64. 


© 4 Co. 817. a. 
Co. Lit. 384. a. 


as are hereinbefore granted and releaſed, 
or expreſſed or intended ſo to be, were and 
now ſtand aſſigned to the ſaid C. Caſey, his 
executors, adminiſtrators, and aſſigns, in truſt 
for the ſaid G. Groſs, his heirs and aſſigns, or 
ſuch purchaſer or purchaſers, or other perſon 
or . 2255 to whom. the ſame ſeveral here- 


— — = lt. 


preſs covenant ; and if there be ſuch implied 
warranty, and alſo an expreſs covenant, the 
grantee may uſe which of them he pleaſes *. 
So, if a man makes a leaſe for years, render- 
ing rent, and adds an expreſs warranty, here 
the expreſs warranty does not take away the 
warranty in law, for the leſſee has his election 
to vouch by force of either of them. 
ditaments, 


+ 4 1] 


ditaments, or the freehold, reverſion, and in- 
heritance thereof, are, or from time to time 
ſhould be conveyed or aſſured, and to be 


aſſigned, ſurrendered, or otherwiſe dilpoſed 


of, as he or they reſpectively, or his or their 
reſpective heirs or aſſigns, ſhould, as to 
their reſpective parts of the ſame premiſſes, 
direct or appoint, and in the mean time in 
truſt to attend the inheritance of the ſame 
premiſſes, as by the ſaid indenture (reſerence 
being thereunto had) will more ſully appear: 
Now this indenture further witneſſeth, 
and for the conſiderations hereinbefore ex- 
preſſed it is hereby declared and agreed, by 
and between all the ſaid parties to theſe 
preſents, and particularly the ſaid G. Groſs, 
for himſelf, his heirs, executors, and adminiſ- 
trators, doth hereby declare and direct, That 


Declaration 
that the traſkes 
{hall and poſe 
ſeſſed of the 
term, to attend 
and protect the 
Maheritance 
from meine in- 


Cumbrancese 


the ſaid C. Caſey ſhall and do from hence- 


forth ſtand poſſeſſed of and intereſted in the 
ſaid meſſuages or tenements, lands, heredita- 


ments, and premiſſcs, hereby granted and re- 


leaſed, or mentioned and intended ſo to be, 


or all ſuch part or parts thereof as are or 


were aſſigned to him by the ſaid recited in- 
denture, with the appurtenances, for all the 
nov reſidue of the ſame term, in truſt for the 
ſaid H. Howard, his heirs and aſſigns, and to 


aſſign, ſurrender, and diſpoſe of the fame from 


time to time, as they ſhall direct or appoint, 


and in the mean time, and ſubject thereto, in - 


truſt to attend, wait upon, and go along with 
the freehold, reverſion, and inheritance of 
the ſame premiſſes hereby granted and re- 
leaſed, or expreſſed and intended ſo to — 
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order to protect and preſerve the ſame from 
all meſne charges and incumbrances (if any 
ſuch there be). (F) And whereas the ſeve- 
ral title deeds and writings relating to the 
laid hereditaments and premiſſes do concern 
the title not only of all the ſaid eſtates and 
hereditaments hereby granted and releaſed, 
or expreſſed and intended ſo to be, but alſo of 
divers other eſtates and hereditaments, of or 
belonging to the ſaid G. Groſs, ſituate and 
being in the ſaid county of Middleſex, and 
in other counties in England; and therefore it 
hath been agreed, that the ſame ſeveral deeds, 
evidences, and writings, in the ſchedule here- 
under written mentioned and particularized, 
| ſhould remain in the cuſtody and poſſeſſion 
of him the faid G. Groſs, his heirs and 
aſſigns, upon his entering into covenants to 
and with the ſaid H. Howard and J. James, 
to produce the ſame evidences, deeds, and 
writings, and to make, or permit copies to be 
made thereof, when thereunto required, in 
order to evidence and ſupport their reſpective 
titles thereto : And therefore this Jndenture 
further witneſſeth, That in purſuance of the 
ſaid laſt- mentioned agreement as to the here- 
by releaſed premiſſes, and for the conſidera- 
tion hereinbefore expreſſed, he the laid G. 


— 


"x" 


+) With reſpect to the utility of terms 
to attend the inheritance, I ſhall refer to Mr. 
Butler's note to Coke ee Littleton, under 
fol. 292. b. 293. a. b. 294. a. b. 
= : | Groſs, 


1 


Groſs for himſelf, his heirs, executors, and 


adminiſtrators, doth hereby further covenant, 
promiſe, and agree, to and with the ſaid H. 
Howard, and J. James, their heirs and 
aſſigns, and to and with each and every of 
them, that he the ſaid G. Groſs, his heirs, 
_ executors, adminiſtrators, or aſſigns ſhall and 
will from time to time, and at all or any 
times or time hereafter, upon every reaſon- 
able requeſt, and notice thereof in writing, 
for that purpoſe given to him the ſaid G. 
Groſs, his heirs, executors, adminiſtrators, or 


aſſigns, or ſome, or one of them, by the ſaid 


H. Howard, and J. James, their heirs or 
aſſigns, or either, or any of them, at the coſts 
and charges of the perſon or perſons requir- 
ing, or deſiring the ſame, produce and ſhew 
forth, or cauſe to be produced and ſhewn 
forth to them, or either, or any of them, or 
to ſuch perſon or perſons, as they, or any of 
them, ſhall direct, deſire, or require, or at any 


trial, hearing, or examination in any court of 


law or equity, or other judicature, or upon 
the execution of any commiſſion in England, 
or elſewhere as occaſion ſhall be, or require, 
the ſeveral deeds, evidences, and writings of, 


or relating to, or concerning the title of the 


ſaid meſſuages or tenements, lands, heredita- 
ments, and premiſſes hereby granted, and 
releaſed, or expreſſed and intended ſo to be, 
mentioned in the ſchedule thereof hereunder 
written, or hereunto annexed, and every or 
any of them, and make, and deliver, or cauſe 
and procure, or permit and ſuffer, copies to be 
taken thereof for the manifeſtation, defence, 
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and ſupport of the eſtate, right, title, intereſt, 
property, or poſſeſſion of the ſaid H. Howard, 

and J. James, their heirs and aſſigns, or 
either of them, of, in, or to, all or any part 
of the ſaid meſſuages, or tenements, lands, 
hereditaments, and premiſſes hereby granted, 


and releaſed, or expreſſed, and intended ſo to 


be, with the appurtenances, unleſs the ſaid 


G. Groſs, his heirs, executors, adminiſtrators, 


or aſſigns ſhall be prevented, or hindered from 
ſo doing by caſualties, or fire, or other inevi- 
table accidents. In witneſs, &c. | 


Av 


( 5 


An APPOINTMENT. 


E muſt diſtinguiſh between the tech- 

nieal meaning of an appointment, and 
a declaration of a uſe. The latter is that ori- 
ginal diſpoſition of the uſe by the expreſs 
conſent of the parties, which prevents its fol- 
lowing any implied deſignation, which the 
rules of the law might otherwiſe preſcribe : 
but the true import of the former ſeems to 
be, where a perſon makes a conveyance to 


ſuch uſes as the appointor ſhall by any future 
deed, &c. direct and appoint, and in default 


of, and until ſuch appointment to the uſe of 
ſuch and ſuch particular perſons; or it is, 
where uſes are firſt limited on the convey- 
ance, and then a power is reſerved to ſome 
particular perſon to limit other uſes; ſuch 
are the powers of leaſing, making jointures, 
ſelling, exchanging, and charging. Conſi- 
dering an appointment as taking effect in 

ö Mm 2 either 
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Co. Litt. under 
fol. 276. b. 


C 32.) 
either of thoſe ſenſes, I ſhall make a few gene- 
ral obſervations on its nature and operation. 


As a power of appointment is but the li- 
mitation of a uſe, it follows that it cannot be 
conſidered as an independent conveyance of 


the poſſeſſion or eſtate. Therefore, if a per- 


ſon, in purſuance of a power of appointment, 


| limits an eſtate to A. to the uſe of B. here as 


the uſe is firſt limited to A. that uſe can only 
be executed by the ſtatute, and conſequently 
the uſe limited to B. is void as a uſe, upon 
the principle that no uſe can be limited upon 
a uſe; but this limitation t to B. is good as a 


truſt *, 


With reſpect to this obſervation, we muſt 
make a diſtinction, where, ſubject to the exe- 
cution of the power, the whole legal fee is 
veſted in the perſon or perſons, to whom 
ſuch power is reſerved, and where the power 
of. appointment 1s limited to one, who has not 


the legal fee ſubject thereto: for in the 


former caſe it ſeems, that the perſon to 


whom it is given, may either make a diſpo- 


fition of the 2% by virtue of the power, or 


: he way make a conveyance or- deviſe of the 


land 


\ WT. 

land itſelf, as being the legal owner thereof. 
Thus if A. makes a feoffment, levies a fine, 
ſuffers a recovery, or conveys by leaſe and 
releaſe to B. and his heirs, to ſuch uſes as A. 
ſhall by deed or will appoint, and in default 
of ſuch appointment, to the uſe of A. in fee 
(or indeed the uſe would reſult to the feoffor, 
&c. until the appointment without any ex- 
preſs declaration) here A. may make an ap- 
pointment, or he may diſpoſe of the land as 
the legal poſſeſſor'. In this caſe if the fe- 
offor, &c. makes his will, and without re- 


b Co. Litt. 1114 
b. 112. a. 
6 Co. 18. a. 


ferring to or reciting the power, deviſes the 


land generally, it takes effect as a deviſe of 
the land itſelf, and not as a diſpoſition of the 
uſe *. Lord Coke, indeed, makes a diſtinction 
between a feoffment to ſuch uſes as the feoffor 
ſhall by his laſt will appoint, and to the uſe of 
the feoffor's Iaſt will; for with reſpect to the 
latter he ſays, that if the feoffor makes his 
will with reference to the power, yet it ſhall 
take effect by virtue of the deviſe, and not as 
a limitation of the uſe e. 


However, if a power of appointment is re- 
ſerved to a perſon, who is not the legal owner 
of the fee, he can only make a limitation 
of the uſe in purſuance of the power, and 

| M m 3 can 


e Ibidz 


d Har. Co. Litt, 
112. a. note 2. 
Moor, 280. 
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( #8 J. 
can, make no conveyance of the poſſeſſion, as 
having the legal eſtate : ſuch are the powers 
reſerved in marriage ſettlements to feoffees, 
releaſees, &c. to ſell and exchange. In theſe 
caſes when the feoffees exerciſe the power, 
whatever words they make uſe of, whether 


 . grant, bargain, ſell, &c. they can only ope- 


*E Butl. note. 
Co. Litt. under 
ſol. 276. b. 


„ p. W. 149. 
2 Salk. 239. 


rate as a limitation of the uſe * When pow- 
ers are reſerved to perſons of this deſcription, 
if in the exerciſe of them they convey by 
leaſe and releaſe, bargain and ſale, &c. or in 


other words, if they convey like owners of 


the land, rather than by virtue of the power, 


the conveyance ſhall nevertheleſs operate as 
a diſpoſition of the uſe under the power re- 


ſerved to them. All this is explained in a 
very inſtructive argument of Mr. Peere 
Williams, in the caſe of Tomlinſon v. Digh- 
ton. The caſe there was to this effect; A. 
deviſed lands to B. for her life, with a power 
to diſpoſe of the fee to any of her children. 
B. conveyed by leaſe and releaſe to the uſe of 
herſelf for life, remainder to the uſe of her 


daughter C. in tail, remainder to the uſe of 


W. in fee: the queſtion was, whether this 
conveyance was a good execution of the 
power? In this caſe B. was only the legal 
owner of a life eſtate ; therefore the objection 


WAS, i 


t 


was, that B. conveying by leaſe and releaſe in 

fee, ſhewed, that ſhe intended to convey as 
owner of the eſtate, and not as executing a 
power. But it was held, that the leaſe and 
releaſe was an efeFual, though an improper 
execution of the power, 


There is a caſe, which may occaſionally 
happen, wherein moſt of the foregoing obſer- 
vations may be applied. Suppoſe a reco- 
very to be ſuffered to the uſe of A. for life, 
remainder to ſuch uſes as A. and B. ſhall 
Jointly appoint, and for want of ſuch appoint- 
ment, to the uſe of B. in fee. Here A. has 
the legal eſtate in him for life ab/olutely, and 
the legal eſtate or uſe is executed in B. in fee 
by the ſtatute, ſubje& however to be defeat- 
ed, poſtponed, and abridged by the execution 
of the power. Now as A. has an abſolute 
eſtate for life, and B. the remainder in fee, 
ſubject to the power, both of them by join- 
ing in a leaſe and releaſe without referring to 
or reciting the power, may, according to their 
reſpective eſtates, convey an eſtate in fee to 
the releaſee as legal owners of the land, and 
not by virtue of the power. -But on the 
other hand, if they, reciting the power, and in 
exerciſe —_— ny by leaſe and releaſe to 
"WI m 4 C. in 


| E 
C. in fee, to the w/e of D. in fee, it ſeems by 
the better opinion, that this conveyance by 
leaſe and releaſe does not operate as an aſ- 
ſurance of the land itſelf, but merely as a li- 
mitation of the uſe in purſuance of the 
power; conſequently the ſubſequent limita- 
tion of the uſe to D. cannot be executed by 
the ſtatute, upon the principle ſo often cited, 
viz, that a uſe cannot be limited upon a uſe ; 
but D. takes an equitable fee. For in this 
caſe, when the parties recite the power, and 
in purſuance thereof make the conveyance, it 
ſhewed, that they intended to limit the uſe in 
exerciſe of the power, and not to make an in- 
dependent conveyance, as owners of the land. 
The leaſe and releaſe in this caſe appears to 
have a very peculiar operation ; for as it 
operates in the firſt place as an appointment, 
it previouſly transfers or veſts the remainder 
of the uſe in fee after A.'s eſtate for life in C. 
and then the ſtatute executes the poſſeſſion to 
him out of the original ſeiſin of the reco- 
veror. Now though the leaſe and releaſe 
convey the legal eſtate in fee in remainder to 
C. in purſuance and by virtue of the power, 
yet it alſo has another effect, for by force of 
its true and original operation, it conveys the 
legal eſtate of A. for life, which is not ſubject 
| 10 


C 

_ to the power. IT herefore, when the life eſtate, 
and the remainder in fee, are united in one 
and the ſame perſon, the eſtate for life, which 
paſſed by the leaſe and releaſe, is merged and 
extinguiſhed in the remainder in fee, which 
paſſed to C. by way of limitation or appoint- 
ment of the /. by this means C. becomes 
ſeiſed of the whole uſe or legal eſtate in fee- 
ſimple, which uſe or legal eſtate can not be 
drawn from him by any ſubſequent declara- 
tion of the ule to D. 


Buy virtue of a power of appointment, a per- 

ſon may, in @ certain degree, effectuate a re- 
mote limitation, which, if placed in the ori- 
ginal deed, would be conſidered as tending 
to a perpetuity, and therefore void. Thus 


if there be a limitation to one for life, who at 


that time has no ſon, with a general power 
reſerved to B. to limit the uſes in remainder 
to ſuch and ſuch perſons (without particu- 


larizing any ſet of perſons) as B. ſhall ap- 
point; here upon the birth of a ſon of the 


tenant for life, the uſe may be limited to ſuch 
firſt ſon for life, remainder to his firſt and 
other ſons in ſtrict ſettlement, notwithſtand- 
ing the perſons to whom the eſtates are ap- 


pointed were not in exiſtence at the time of 
| the 
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Co. Litt. uncer 
fol. 381. a. b. 
vide 

Robinſon v. 
Hardcaſtle, 


2 Brown. Cha. 


Rep. 22» 


k 5 Brown. 
e. 592. 


( 538 ) _ 
the execution of the conveyance, in which 
the power is contained :. But if the power 
is reſtrained to the particular ſons of the tenant 
for life, it is void : therefore when the great 
duke of Marlborough gave a power to truſ- 
tees by his will, on the birth of the ſons of 
the tenants for life therein named, to revoke 
the uſes limited to thoſe ſons in tail, and to 
limit the uſes to ſuch firſt ſons for life, re- 
mainder to the firſt and other ſons of ſuch 
firſt ſons ſeverally and ſucceſſively in tail 
male ; it was held, that this power, as tending 
to a perpetuity, was void. 


It is generally true, that a uſe limited by 
virtue of a power of appointment, has rela- 
tion to the conveyance, wherein the power is 
contained. Therefore, if an eſtate is limited 
to the uſe of ſuch and ſuch perſons, as a pur- 
chaſer ſhall appoint, and in default of appoint- 


ment to the uſe of the purchaſer and his heirs; 
now until the purchaſer exerciſes the power, 


he is ſeiſed of a baſe and qualified fee, liable 


to be defeated by the execution of the power; 
and if he dies without making any appoint- 


ment, his wife will be clearly entitled to her 
dower; but if he exerciſes his power, then a 


new uſe ſprings UP, which entirely defeats the 


interme- 


L 539 ) 


intermediate uſe hmited in default of the ap- 
pointment, and of courſe deſtroys the wife's 
right to dower'. So if an eſtate be conveyed 
to the uſe of A. for life, with many remain- 
ders over, and a power is reſerved to A. to 
make leaſes, or a jointure upon an after-taken 
wife, here when A. exerciſes his power, it 
takes effect by way of limitation of a uſe, 
which entirely over-reaches and takes pre- 
cedence of the other uſes *. 


Upon the ſame principle, if there be 4 li- 
mitation of a uſe to A. for life, and after his 
deceaſe to fuch uſes as B. ſhall appoint, who 
afterwards in A.'s lifetime appoints the uſe to 
the right heirs of A.; in this caſe it ſeems, 
that the limitation of the uſe to the right heirs 


j Butl. note. 
Co. Litt. under 
fol. 2 16. b. 4 17. a. 
381. b. 


* 1 P. W, 246. 
vide 2 P. W. N 
660. 


of A. by virtue of the appointment, unites 


with the life eſtate of A. ſo as to make the 


right heirs take by de/cent, and not by way of 


a contingent remainder ', becauſe the uſe, 1 


limited under the power, operates as a uſe 
created by, and ariſing under the original 
conveyance. In caſes like this, care ſhould 
be taken to appoint the uſe immediately to 
the right heirs; therefore, if the limitation be 
to A. for life, and after his deceaſe to ſuch- 
uſes as B. ſhall appoint, and B. makes an 

4 appointment 


ide Fearne, 
99. 100. edit. . 
Butl. note 1. 
Co. Litt. 299— 


To 37 ' 


appointment to C. in fee, to the uſe of the 


right heirs of A.; here the legal eſtate or uſe 
is veſted in C. by the appointment, and the 


Tight heirs of A. take only an equitable eſtate 


or zruft ; therefore, as the legal eſtate for life 


mMVide 1 Fearne, 
77. 78. 79. 

1 Eq. ab. 383. 
PI- 4. 

8 Vin. ab. 262. 
pl. 19. 


of A. cannot incorporate with the equitable 
eſtate limited to his right heirs, A. cannot 


take an eſtate of inberitance, but merely a 


life eſtate with a contingent remainder to his 
right heirs”. Upon the ſame principle and 
for the ſame reaſons, if an eſtate is limited to 
A. for life, remainder to truſtees and heir 
heirs (omitting the words, during the life 
of A.) to preſerve contingent remainders, 
remainder to ſuch uſes as B. ſhall by deed 
or will appoint. Now in this caſe, the 
limitation to the truſtees and their heirs, 
after the determination of A's. eſtate for 
life, not being confined (as is uſual) to the 
lifetime of A. gives them the whole legal 
remainder in fee- ſimple expectant on the 
deceaſe of A. and conſequently if B. makes 


an appointment in purſuance of the power to 


the right heirs of A. this is not a limitation 
of a uſe executed by the ſtatute, but merely 
truſt or equitable eſtate; of courſe the limi- 
tation to the right heirs of A. cannot incor- 

| | | pPorate 


. 
porate with the previous eſtate limited to him 
for life. 


In ſome caſes, however, an appointment 
does not relate back in point of time to the 
inſtrument by which it is created. Thus in 
the caſe of the Duke of Marlborough v. Lord 
Godolphin , where Lord Sunderland by his 
will gave the intereſt of C. 30,000 to his 


wife during her life, and after her deceaſe, the 


principal to be diſtributed among ſuch of his 
children, and in ſuch manner and proportion 
as ſhe by any deed or will, or inſtrument or 
writing in nature of a will, ſhould direct and 
appoint. By her will reciting the power, ſhe 
gave . 15,000 to Lady Morpeth, and 
L. 2,000 to Mr. Spencer, who both died in 


the life-time. of the teſtatrix: the queſtion . 
was, whether the appointment had a relation 


back to the time of the death of Lord Sun- 


derland, when the inſtrument, which created 


the power, took effect, ſo as ſuch relation 


ſhould over-reach the - death of the two 
parties who were alive at the death of 


Lord Sunderland the teſtator; according to 


n 2 Veſey, 61. 


which conſtruction, the legacies would be 


conſidered: as - veſting in them during their 
lives ? But Lord Hardwicke held, that no- 
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thing veſted in them during their lives, and 
canſequently nothing was tranſmiſſible to 
their repreſentatives; becauſe every perſon 
claiming under the execution' of a power, 
muſt claim not only according to the exe- 


cution of the power, but the nature of the 


inſtrument by which that power is executed; 


and therefore a will in execution of ſuch a 


Vide ſupra 217, 


Lord Ormond's 
- eaſe, Hob, 348, 


| | _ Vide Oke v. 


Hemh. 
1 Veſey, 135. 


power being always revocable, if it be taken 
as the execution of a power generally, and 
not as a will, or inſtrument in nature of a will, 
then is it irrevocable ; but ſo long as it is 
called a will, it is revocable, 'and of courſe 
not complete till the death of the teſtatrix, 


and therefore nothing can veſt in the ap- 


pointees or . till WEN time. 


I ſhall preſent the reader with che form of 
a deed of appointment made in purſuance of 
a power reſerved to a purchaſer, who cauſed 
the original purchaſe deed to be made with 
this power, in order to prevent his wife from 


dlaiming her dower. A purchaſe deed of 


PSupra, 495. 


this nature we have already had an opportu- 
nity of explaining. With reſpe& to the 
appointment and conveyance hereto ſub- 
Joined, I muſt in the firſt place. premiſe, that 


it ſhould for the reaſons given above, recite 
the 


6543) 
the inſtrument, by which the power is creat- 
ed; and where in the execution of a power 
the party is confined to obſerve any particular 
circumſtances, as that of atteſting the deed 
with ſuch and ſuch witneſs, &c. as the vali- 
dity of the appointment depends upon a due 
obſervance of ſuch circumſtances , they 
ſhould be carefully and fully recited, in order 
that it may appear upon the face of the deed, 
that they were ſtrictly complied with, In 
the next place, as a power 1s at all times 
hable to be defeated, ſuſpended, or deſtroyed, 
and as the eſtates created by it depend upon 
the ſtrict compliance by the execution of the 
power with all the circumſtances required by 
the inſtrument, which creates it, it ſeems pru- 
dent, and indeed now cuſtomary, to procure 


the perſon or perſons in whom the legal fee 


is veſted, ſubject to the power, to join in a 
conveyance of ſuch legal eſtate by leaſe and 
releaſe, 10 that if the execution of the power 
proves defective, and therefore void, ſtill that 
the legal eſtate and poſſeſſion may paſs by 
virtue of the leaſe and releaſe. This is en- 
deavoured to be illuſtrated by the following 
precedent, which is a deed of appointment 
in purſuance of a power, and at the fame 
time is à conveyance by leaſe and releaſe of 
DEG 51 1 the 


41 P. W. 188. 
Prec. Cha. 452. 
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1 544) 
the legal eſtate and poſſeſſion. With reſpe& 


to the leaſe or bargain and ſale for a year, I 
mult refer, as to its form, to the one cited 
above. 


T Y JS Judenture of three parts, made, 
&c. Between Matthew Mun of 
in the pariſh of St. Andrew's Holborn, in the 
county of Middleſex, Eſquire, of the firſt 
part, Nathaniel Nore, of Gentle- 
man, of the ſecond part, and Peter Penny, of 
builder, of the third part: Whereas 
by indentures of leaſe and releaſe, bearing 
date reſpectively, the 16th and 17th days of 
Auguſt now laſt paſt, the releaſe being of 
three parts, and made between Charles 2 
Church, of Eſquire, of the firſt part, 
the ſaid M. Mun, of the ſecond part, and the 
ſaid N. Nore, of the third part, the meſſuages 
Recital of the Or tenements, lands and hereditaments, here- 
inttromentÞ inafter mentioned or hereinafter granted, re- 
the power. leaſed, limited, and appointed, or expreſſed 
5 and intended fo to be, were among other he- 
reditaments conveyed and aſſured, and now 
are and ſtand limited To the ule of ſuch 
perſon or perſons, for ſuch eſtate and eſtates, 
intereſt and intereſts, and to and for ſuch in- 
tents and purpoſes, and in ſuch manner and 
form, as he the ſaid M. Mun, by any deed or 
deeds, inſtrument or inſtruments in writing, 
to be ſealed and delivered by him in the pre- 
ſence of and atteſted by two or more credible 
witneſſes, or by his laſt will and teſtament in 
writing 


( 


writing, or any writing in the nature of, or 
purporting to be, his laſt will and teſtament; 
or any codicil thereto, to be ſigned, ſcaled, 
and publiſhed by him, in the preſence of, 
and atteſted by; three or more credible wit- 
neſſes, ſhould direct, limit, or appoint; and in 
default of, and until ſuch direction, limitation, 
or appointment, To the uſe of the ſaid M. 


Mun and N. Nore, and the heirs and aſſigns 


of the ſaid N. Nore for ever, In truſt ne- 
vertheleſs, as to the eſtate and intereſt ſo 
thereby limited in uſe to the ſaid N. Nore, 
his heirs and aſſigns, for and for the only Be- 
nefit of the ſaid M. Mun, his heirs and affigns, 
for ever, and to be conveyed and diſpoſed 
of from time to time as he the ſaid M. Mun, 
his heirs or aſſigns, ſhould direct or appoint; 


and to, for, and upon no other uſe, truſt, in- 
tent, or purpoſe whatſoe ver: And whereas 


the ſaid P. Penny hath contracted and agreed 
to and with the ſaid M. Mun, for the abſo- 


lute purchaſe of the fee-ſimple and inheri- 
tance of the meſſuages or tenements, lands; 


hereditaments, and premiſſes hereinafter par- 
ticularly mentioned and deſcribed, and here- 
inafter granted, releaſed, limited, and ap- 
pointed, or expreſſed, and intended ſo to be, 
at ar for the price or ſum of L. 3,000: 
Now this Indenture witnelleth, that for 
and in conſideration of the ſum of /. 3000 
of lawful money of Great Britain to the faid 
M. Mun in hand paid by the ſaid P. Penny, 
at or before the ſealing and delivery of theſe 
preſents, the receipt whereof he the ſaid M. 
Mun doth hereby acknowledge, and thereof, 
N n and 


Conſideration. 


Grant and ap- 
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and of and from the ſame, and every part 
thereof, doth acquit, releaſe, and diſcharge the 
faid P. Penny, his heirs, executors, admini- 
ſtrators, and aſſigns, and every of them, for 
ever, by theſe preſents ; and allo for and in 
conſideration of the ſum of ten ſhillings of 
like lawful money, at the ſame time to the 
{aid N. Nore alſo paid by the ſaid P. Penny, 
the receipt whereof is hereby acknowledged, 
he the ſaid M. Mun, purſuant to, and in ex- 
erciſe and execution of the ſaid recited power 
and authority given and reſerved to him in 
and by the ſaid hereinbefore in part recited 
indenture of releaſe as aforeſaid, and by force 
and virtue thereof, and of all and every other 
power and authority, powers and authorities, 
to him in that behalf reſerved, or in him 
veſted, or him in anywiſe thereunto enabling, 
Path granted, bargained, ſold, aliened, re- 
leaſed, directed, limited, appointed, and con- 
firmed, and by this preſent deed in writing, 
under his hand and ſeal, and by him duly 
ſigned, ſealed, and delivered, in the preſence 
of, and atteſted by the two credible witneſles, 
whoſ# names are intended to be hereupon 
indorſed as witneſſes hereto, Doth abſolutely 
and irrevocably grant, bargain, ſell, alien, 
releaſe, direct, limit, appoint, and confirm; 
and the ſaid N. Nore, at the requeſt, and by 
the direction of the ſaid M. Mun (teſtified by 
his being a part to, and ſealing and delivering 
theſe preſents) Bath bargained, ſold, aliened, 
and releaſed, and by theſe preſents Dath bar- 
gain, ſell, alien, and releaſe unto the ſaid P. 
Penny (in his actual poſſeſſion now being, by 
virtue 


t a7 


virtue of a bargain and fale to him thereof Mention of the 


made by the ſaid M. Mun, and N. Nore, in 
conſideration of five ſhillings, by indenture 
bearing date the day next before the day of 
the date of theſe preſents, for the term of one 


bargain and ſale 


for a years 


whole year, commencing from the day of the 


date of the ſame indenture of bargain and 
fale, and by force of the ſtatute made for 
transferring uſes into poſſeſſion) and to his 
heirs and aſſigns, all thoſe the meſſuages or 
tenements, &c. (here deſcribe the parcels) to- 
gether with all the houſes, outhouſes, offices, 
yards, ways, waters, watercourles, lights, eaſe- 
ments, privileges, profits, commodities, ad- 


vantages, emoluments, hereditaments, rights, 


members, and appurtenances whatſoever, to 

the ſaid meſſuages or tenements, lands, here- 
ditaments and premiſſes belonging, or in any- 
wiſe appertaining, or accepted, reputed, 
deemed, taken, or known as part, parcel, or 
member thereof, or of any part thereof, and 
the reverſion and reverſions, remainder and 


remainders, yearly and other rents, iſſues, and 


profits, of all and ſingular the ſaid premiſſes; 
and alſo all the eftate, right, title, intereſt, 
uſe, truſt, property, poſſeſſion, benefit, claim, 
and demand whatſoever, both at law and in 
equity, of them the ſaid M. Mun and N. 
Nore, of, in, to, or out of the ſaid meſſuages 
or tenements, lands, hereditaments, and pre- 
miſſes hereby granted, limited, and appoint- 
ed, or expreſſed, and intended ſo to be, and 
every or any part thereof, To Have and to 
Hold the ſaid meſſuages or tenements, lands, 
hereditaments, and premiſſes, with all and 

Nun 2 _ ſingular 
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Covenant that 
the truſtee has 


done no acts to 


inicumber. 


Uſual cove- 
nants by the 
appointor. 
Vide ſupra, 318. 
in margine. 
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fingular the appurtenances, unto the ſaid P. 
Penny, his heirs and aſſigns, to the only pro- 
per uſe and behoof of the faid P. Penny, his 
heirs and aſſigns, for ever: And the ſaid N. 
Nore for himſelf, his heirs, executors, and 
adminiſtrators, doth hereby covenant, pro- 
miſe, and agree to and with the faid P. 
Penny, his heirs and aſſigns, that he the ſaid 
N. Nore hath not at any time heretofore 
made, done, committed, executed, or will- 
ingly or knowingly ſuffered any act, deed, 
matter, or thing whatſoever, whereby, or by 
reaſon or means whereof the meſſuages, or 
tenements, lands, hereditaments, and pre- 


miſſes hereby granted and releaſed, limited 
and appointed, or expreſſed and intended ſo 


to be, or any part thereof, is, are, can, fhall, 
or may be impeached, charged, incumbered, 
or in anywiſe affected in title, charge, eſtate, 
or otherwiſe howloever: And the "aid M. 
Mun for himſelf, his heirs, executors, and 
adminiſtrators, doth 'hereby alſo covenant, 
promiſe, and agree, to and with the ſaid 
P. Penny, his heirs and aſſigns, in manner 
following (that 1s to ſay) that for and not- 
withſtanding any act, deed, matter, or thing 
whatſoever, made, one executed, com- 


mitted, occaſioned, or ſuffered by him the 
ſaid M. Mun, or the ſaid N. Nore to the 
contrary, he the ſaid MI. Mun is lawfully 


ſeiſed of and entitled to the ſaid meſſuages 
or tenements, lands, hereditaments, and 
premiſſes, in the manner and according to 
the form of the limitations in the before 


in part recited indenture expreſſed and con- 
| taincd, 
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tained, and that notwithſtanding any ſuch aft, 
matter, or thing as aforeſaid, he the ſaid 
M. Mun now hath in himſelf good right, 
full power, and lawful and abſolute authority 


to grant, bargain, fell, alien, releaſe, direct, 


limit, and appoint the ſaid meſſuages or te- 
nements, lands, hereditaments, and premiſſes, 
and every part thereof, with the appurte- 


nances, unto the ſaid P. Penny, his heirs and 
aſſigns, in manner and form aforeſaid: And 


alſo, that the ſaid meſſuages or tenements, 
lands, hereditaments, and premiſſes hereby 


granted, releaſed, limited, and appointed, or 


expreſſed and intended ſo to be, and every 
part thereof, with the appurtenances, ſhall 
from time to time, and at all times hereafter, 
remain, continue, and be, unto the faid P. 
Penny, his heirs and afligns, and ſhall and 
may be peaceably and quietly had, held, and 
enjoyed, and the rents, iſſues, and profits 
thereof, and of every part thereof, received, 
had, and taken accordingly, without any let, 
ſuit, trouble, denial, eviction, ejection, in- 
terruption, or diſturbance, of, from, or by the 


{aid M. Mun, or his heirs, or the ſaid N. 
Nore, or his heirs, or by any other perſon or 


perſons lawfully or equitably claiming or to 
claim by, from, through, under, or in truſt 
for him or them, and that free and clear, and 


freely and clearly acquitted, exonerated, and 
diſcharged, or otherwiſe by him the ſaid 


M. Mun, his heirs, executors, and adminiſ- 
trators, well and ſufficiently ſaved, defended, 
kept harmleſs, and indemnified of, from, and 
againſt all and all manner of former and other 

Nn gifts, 
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Covenant for 
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gifts, grants, bargains, ales, leaſes, mortgages, 
Jointures, dowers, and all right and title of 
dower, uſes, truſts, wills, intails, ſtatutes- 
merchant, and of the ſtaple recognizances, 
judgments, extents, executions, annuities, 
legacies, payments, rents and arrears of 
rent, forfeitures, re- entries, cauſe and cauſes 
of forfeiture and re-entry, and of, from, and 
againſt all and ſingular other eſtates, titles, 
troubles, charges, and incumbrances whatſo- 
ever, had, made, done, executed, committed, 
occaſioned, or ſuffered by them the ſaid M. 
Mun, and the ſaid N. Nore, or either of 
them, or by any other perſon or perſons law- 
fully or equitably claiming or to claim by, 
from, under, or in truſt for him or them: And 
moreover, that he the ſaid M. Mun, and his 
heirs, and all and every other perſon or perſons 
having or lawfully or equitably claiming, or 
who ſhall or may have, or lawfully or equi- 
tably claim, any eſtate, right, title, .truſt, or 
intereſt, of, in, to, or out of the ſaid meſſuages 
or tenements, lands, hereditaments, and pre- 
miſſes, hereby granted, releaſed, limited, and 
appointed, or expreſſed and intended fo to be, 
or any part thereof, by, from, through, under, 
or in truſt for him or them, ſnalf and will 
from time to time, and at all or any time or 
times hereafter, upon every reaſonable re- 
queſt, and at the proper coſts and charges in 
3 law of the ſaid P. Penny, his heirs or aſ- 
ſigns, make, do, acknowledge, levy, ſuffer, 
and execute, or cauſe or procure to be made, 
done, acknowledged, levied, ſuffered, and ex- 
ecuted, all and every ſuch further and other 
9 lawful 


C 31 1 


lawful and reaſonable acts, deeds, things, de- 
vices, conveyances, and aſſurances in the law 
whatſoever, tor the further, better, more per- 
fect, and ablolute granting, rel-ating, convey- 
ing, aſſuring, limiting, and confirming tae ſaid 
meſſuages or tenements, lands, hereditaments, 
and premiſſes hereby granted, i icaſed, limited, 
and appointed, or ex ied and intended fo 


to be, and every part thereof, with the ap- 


purtenances, uni the ſaid P. Penny, his heirs 
and aſſigns for ever, or otherwiſe, as he the 
faid P. Penny, his heirs or aſſigns ſhall dire& 
or appoint, be the ſame by fine, feoffment, 
common recovery, deed enrolled or not en- 
rolled, or any other matter of record or not 
of record, or otherwiſe howſoever, as by the 
faid P. Penny, his heirs or aſſigns, or either 
or any of them, or their or either of their 
counſel learned in the law, ſhall be reaſonably 
_ deviſed or adviſed and required, ſo as ſuch 


further aſſurance or aſſurances contain or im- 


ply no further or other warranty or covenant, 


than againſt the perſon or perſons who ſhall be 
required to make and execute the ſame, and 


his, her, or their reſpective heirs, executors, 


and adminiſtrators acts and deeds. only, and 
ſo as the perſon or perſons who ſhall be re- 
quired to make and execute any ſuch further 
aſſurance or aſſurances be not compelled or 
compellable, for the making or doing thereof, 
to go or travel from his, her, or their reſpec- 


tive dwelling or dwellings, or uſual place or 


places of reſidence or abode: And the ſaid 


M. Mun, for himſelf, his heirs, executors, and 


adminiftrators, doth hereby further covenant, 


Ni: promiſe, 
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promiſe, and agree to and with the faid 
P. Penny, his heirs, and aſſigns, that he the 
ſaid M. Mun, his heirs, executors, adminiſ- 
trators, or aſſigns, ſhall and will from time to 


time, and at all times or time hereafter, upon 
every reaſonable requeſt, and notice thereof 


in writing for that purpoſe given to him the 


ſaid M. Mun, his heirs or aſſigns, or ſome or 


one of them, by the ſaid P. Penny, his heirs 


or aſſigns, or either or any of them, but at 
the coſts and charges of the perſon or perſons 
requiring or deſiring the ſame, produce and 
ſhew forth, or cauſe or procure to be produced 
and ſhewn forth, ro them, or either or any of 
them, or to fach perſon or perſons as they, 
or any of them, ſhall direct, deſire, or re- 
quire, or at any trial, hearing, or examina- 
tion in any court of law or equity, or other 
judicature, or upon the execution of any 
commiſſion, or elſewhere in England, as 
occaſion ſhall be or require, the ſaid recited 
indentures of leaſe and releaſe, of the 16th 
and 17th days of Auguſt now laſt paſt, for 
the manifeſtation, defence,- and ſupport of 
the eſtate, right, title, intereſt, property, or 
poſſeſſion of the ſaid P. Penny, his heirs and 
aſſigns, of, in, or to the ſaid meſſuages or 
tenements, hereditaments, and premiſſes 
hereby granted, releaſed, limited, and ap- 
pointed, or expreſſed and intended ſo to be, 
vith the appurtenances, unleſs the ſaid M. 
Mun, his heirs, executors, adminiſtrators, or 
aſſigns, ſhall be prevented or hindered from ſo 
doing by caſualties of fire, or other inevitable 
accidents: And whereas 1 ohn Church, of 
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, eſq; deceaſed, father of the before- 

named C. Church, being Jeiſed and poſſeſſed 

of (amongſt other eſtates and hereditaments) Reciral «f an 
the ſaid meſſuages or tenements, heredita- m. 
ments and premiſſes, hereinbefore granted, 
releaſed, limited, and appointed, by his laſt 

will and teſtament i in writing, bearing date on 

or about the ad day of September, 1771, did 

amongſt other things give and deviſe unto 

Sir William Jones, baronet, (amongſt ſundry 

other eſtates, hereditaments, and premiſſes) 

all and fingular the premiſſes hereinbefore 
granted and releaſed, with the appurtenances, 

To Hold to the ſaid Sir William Jones, his 
executors, adminiſtrators, and aſſigns, for the | a 
term of 1000 years, to commence from the | 
ſaid teſtator's deceaſe, upon certain truſts 

therein particularly mentioned, which have 

been long ſince ſatisfied and diſcharged ; and 

the ſaid term by divers meſne aſſignments 

and aſſurances in the law (and particularly 

by a certain indenture of affienment of five 

parts, bearing date on or about the roth day 

of Auguſt,” now laſt paſt, and made or ex- 
preſſed to be made between the Rev. T. 
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Tompſon, of _ clerk, of the firſt part; 

W. Win, of eſq; of the ſecond part; 

the ſaid C. Church, of the third part; F. | "ih 
French, of eſq; of the fourth part; ſ 


and R. Rogers, of the fifth part) hath been, 
and now is veſted in the ſaid F. French, his 
executors, adminiſtrators, and aſſigns, for all 
the reſidue and remainder now to come .and 
unexpired of the ſaid term of 1000 years, Jn 
truſt, for the ſaid C. Church, his heirs and 

| aſſigns, 
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aſſigns, or ſuch purchaſer or purchaſers, or 


other perſon or perſons, to whom the ſaid 
ſeveral hereditaments, or the freehold and 
reverſion or inheritance thereof were, or 
from time to time ſhould be conveyed or 
aſſured, and to be aſſigned, ſurrendered, or 
otherwiſe diſpoſed of from time to time, as 
he or they reſpectively, or his or their re- 
ſpective heirs or aſſigns ſhould, as to their 
reſpective parts of the ſame premiſſes, direct 
or appoint; and in the mean time, In truſt 
to attend the inheritance of the ſame pre- 
miſſes, to protect the ſame from all meſne 
incumbrances (if any ſuch there were ;) 
which ſaid term was by the before in part 
recited indenture of releaſe, declared to be in 
truſt for the ſaid M. Mun, his heirs and af- 
ſigns, and from time to time to be aſſigned 
as they ſhould direct or appoint, and ſubject 
thereto; and in the mean time, Jn truſt to 
attend and protect the inheritance from all 
meine incumbrances (if any ſuch there were): 
And whereas it hath been agreed between 
the ſaid parties to theſe preſents, that the 
reſidue now to come and unexpired of the 
ſaid term of 1600 years, ſo far as relates to 
the premiſſes hereby granted, releaſed, li- 
mited, and appointed, or expreſſed and in- 
tended fo to be, ſhould remain veſted in the 
ſaid F. French his executors, adminiſtrators, 
and aſſigns, upon the truſts, and in manner 
hereinafter expreſſed: Now this Indenture 
further witnefſeth, and for the conſiderations 
hereinbefore expreſſed, it is hereby declared 
and agreed, and the ſaid M. — for himſelf, 

his 
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his heirs, executors, and adminiſtrators, doth, 
hereby declare and direct, that the ſaid F. 
French, his executors, adminiſtrators, and 
aſſigns, ſhall and do from henceforth ſtand 
poſſeſſed of, and intereſted in the ſaid meſ- 
ſuages or tenements, lands, hereditaments, 
and premiſſes hereby granted, releaſed, li- 
mited, and appointed, or expreſſed and in- 
tended ſo to be, or all ſuch part or parts 
thereof as are or were ſo as aforeſaid by the 
ſaid recited indenture aſſigned to him, with 
the appurtenances, for all the now reſidue of 
the ſaid term, In truſt for the ſaid P. Penny, 
his heirs and aſſigns, and to aſſign, ſurrender, 
and diſpoſe of the ſame from time to time, 
as he or they ſhall direct or appoint, and 
ſubject thereto, Jn truſt to attend, wait upon, 
and go along with the freehold, reverſion, and 
inheritance of the ſame premiſſes hereby 
granted, releaſed, limited, and appointed, or 
expreſſed and intended ſo to be, in order to 


protect and preſerve the ſame from all meſne 


incumbrances, (if any ſuch there be.) 
un witneſs, &c. | 
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C ovenant to aud ſeiſed to Uſes. 


HIS Conveyance, like a bargain and 
ſale, does not operate by way of tranſ- 
mutation of poſſeſſion, but derives its origin 
and efficacy merely from the doctrine and 
ſtatute of uſes. By virtue of the covenant a 
uſe ſprings up out of the ſeiſin of the cove- 
nantor, which is immediately executed in 
ceſtuique uſe by the ſtatute 27 H. 8. c. 10. 
A covenant to ſtand ſeiſed, and bargain and 
ſale, are the only independent conveyances, 
vhich previouſly transfer the 2%, or which ope- 
rate by way of tranſmutation of v/e. The only 
thing, which diſtinguiſhes theſe conveyances, 
at this day, is the conſideration. Indeed, be- 
fore the ſtatute of enrolments, I apprehend, 
that they were diftinguiſhable more by the 
words and form of the grant than by any 
other mark; for it is not an uncommon 
thing to find in the books, covenants to 
ſtand ſeiſed, made in conſideration of money ; 


whereas they can only be made in conſide- 
e ration 


( 397 2 
ration of blood or marriage at this period, and 
a covenant to ſtand ſeiſed in conſideration of 
money would to all intents and purpoſes be 


a bargain and ſale within that latter ſtatute. | 


The conveyance by covenant to ſtand ſeiſed 
is now very ſeldom, if ever, reſorted to: 
therefore, I ſhall only obſerve, that when 
made by a tenanr in tail 1t cannot produce a 
diſcontinuance, and when made by a tenant for 
life, it will not create a forfeiture, neither will 
it deſtroy any contingent remainders depend- 
ing upon ſuch life eſtate. | 


In order to render a covenant to ſtand 
ſeiſed effectual, the covenantor ſhould have a 


_ veſted eſtate in poſſeſſion, reverſion, or re- 


-mainder *, Therefore a covenant to ſtand 
ſeiſed of ſuch lands, as the covenantor ſhall 
afterwards purchaſe *, or of ſuch particular 
lands, as he ſhall thereafter purchaſe ©, in 
either caſe the covenant is void. It is ſaid, 
that if a joint-tenant covenants to ſtand ſeiſed 
of the- moiety of his companion after his 
death, it is void, although the covenantor 
ſurvives . Upon the ſame principle perhaps 
a covenant by a huſband to ſtand ſeiſed of 
lands, that were conveyed to him and his 
wife after marriage, is ineffectual to raiſe 

ules, 


3 2 Co. 15. 4. 


b Moor, 342. 
Cro. Eliz. 401. 
Cc 2 Roll. ab. 70. 
pl. 8. 


d > Roll.ab.7 ge 
pl. Qs 


© Hob. 313- 


f 3 Lev. 306, 


t Plowd. 307. 
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uſes. So if a man covenants, that after his 
death. his heir ſhall ſtand ſeiſed to ſuch and 
ſuch uſes (without ſaying that he and his 
heirs will ſtand ſeiſed) or if he covenants to 
levy a fine to his ſon, who ſhall ſtand ſeiſed, 


Kc. the covenant cannot raiſe a ule in either 
caſe. 


With reſpect to this conveyance, it will be 
neceſſary briefly to conſider. 1. What con- 
ſideration is requiſite. 2. By what words it 
may be created. 


1. What conſideration is requifite. The ſta- 
tute of enrolments intended to reſtore in ſome 
meaſure the notoriety of conveyances by 
feoffment and livery, and therefore enacted 
that all bargains and ſales, which are made 
upon a valuable conſideration, ſhould be en- 
rolled. Now it is very obvious, that if a 
man were permitted, for a pecuniary or other 
valuable conſideration, to raiſe a uſe by way 
of covenant to ſtand ſeiſed (to which convey- 
ance the above ſtatute does not extend ?) the 
ſtatute of enrolments would have been eaſily 
avoided. Therefore, it has been held, that 
if a man in conſideration of money covenants , 
to ſtand ſeiſed to the uſe of another, this is a 
| „ 
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good bargain and fale within the ſtatute *, 
But the conſideration of blood and marriage 
was thought to be of a public nature, and 
was capable of raiſing a uſe by a covenant 
without the neceſſity of an enrolment: So 
that it may be deemed an invariable rule, that 
there are at this day but two conſiderations to 
raiſe uſes by way of covenant to ſtand ſeiſed, 
viz. blood, and marriage. Thus the conſi- 
deration that lands ſhould deſcend to the heirs 
male of the covenantor ©, the conſideration 
of brotherly love,, or of a marriage had or 
intended, or of advancing the kin of the 
covenantor, or that the lands ſhould continue 
in his name or blood“, are all good to raiſe 
uſes by way of covenant. 


We are to obſerve, that if the conſideration 


appears, though there be no expreſs words of 


conſideration, yet it is ſufficient to raiſe a uſe 
by way of covenant. Therefore if a man 
covenants to ſtand ſeiſed to the ule of his ſon, 
couſin, daughter, wife, brother, mother, &c, 
without ſaying in conſideration of the natural 
love which he bears towards them, this 
covenant is capable of raiſing the uſe *, 


So alſo a conſideration expreſſed for one 
| may 


h 2 Inſt, 672. 


i Carter. 129. 
2 Comm. 338. 


K Plowd. 300 

2 Roll. ab. 785. 
I Plowd. 30g. 

2 Roll. ab. 785. 
m Plowd. 301. 


n Ibid. 30g. 
2 Roll. ab. 785. 


® 7 Co. 40. be 


T. Jones, 105g. 


2 Roll. ab. 782. 
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( 360 ) 
may extend to another, provided the other 
perſon be united to the covenantee by blood 


or marriage. Therefore if a man in conſi- 
deration of natural love to his eldeſt fon 


' covenants to ſtand ſeiſed to the uſe of ſuch 


eldeſt ſon in tail, and afterwards to the uſe 
of his younger ſon, here the conſideration 


_ expreſſed to the elder extends to the younger 


P 2 Roll. ab. 782. 
pl» Zo 


22 Roll. ab. 784. 
pl. 3. 8 
Ibid. 783. pl. 1. 


T Thid, 784. pl. 
2, 4+» 


ſon “. So if a man in conſideration of affec- 
tion to a ſon or brother covenants to ſtand 
ſeiſed to the uſe of ſuch ſon or brother, and 
the wife of either, the covenant extends to 
the wife of the ſon or brother, and the uſe is 
well raifed by it“: or if a man in conſidera- 
tion that B. will marry his daughter cove- 
nants to ſtand ſeiſed to the uſe of both, it is 
ſufficient to carry the uſe to them accord- 
ingly”. But if a man for a good conſidera- 
tion to one perſon covenants to ſtand ſeiſed 
to the uſe of ſuch perſon, and one or two 
more, who are not related to the covenantor 
or covenantee by blood or marriage, then the 
whole uſe will veſt in the perſon, to whom 
the conſideration extends, Therefore, if A. 


' covenants to ſtand ſeiſed to the uſe of his ſon 


B. and alſo to the uſe of C. and D. who are 
ſtrangers, the whole of the uſe veſts in B. 


* Ibid.783.p1-4+ and nothing in C, and D*. It ſeems, that if 


a man 
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4 man in conſideration of money, and alſo of 
marriage, covenants to ſtand ſeiſed, the uſe 
will ariſe on the latter conſideration only ; 
therefore if the marriage does not take effect, 
the uſe will never veſt, though the money be 
actually paid. So a conſideration conſiſtent * Moor, 102. 
with the deed, or the conſiderations expreſſed — — 
in the deed, may be averred. : Y 7 Co. 40. a. 


2 Roll. ab. 786, 
790. 


— —— 
— 2 


— — 


As to the conſiderations of friendſhip, long 
acquaintance, of being ſchoolfellows ”, affec- » Plow. 302. 
tion to a natural ſon *, that the king is head = Co. Lit. hs 
of the common-wealth ?, that the covenantee a 5. 3. b. 
out of the profits of the lands ſhall pay the 
covenantor's debts *, all theſe and the like = Moor, 194. 
are not ſufficient to raiſe uſes by way of ny 
covenant to ſtand ſeiſed. It is ſcarce neceſ- 

ſary to notice, that a uſe cannot ariſe to a 
perſon, who is a ſtranger to the conſideration. 
Therefore, if a man covenants to ſtand ſeiſed 
to the uſe of himſelf for life, remainders over 
to his relations, with a power for the tenant 
for life to make leaſes, this power is void in 
its creation * This is a principal reaſon, 2 
why covenants to ſtand ſeiſed are fallen into Supra : 
diſuſe. We are to obſerve, that the conſi- 
deration of natural love and affection is of 
itſelf ſufficient to raiſe a uſe on a leaſe and 


O0 releaſe: 


— * 


( $62 ) 
v Loyd v. Spil- releaſe * : if therefore a man wiſhes to convey 
. 149. to his ſon for life, or in tail, it is the moſt 
Vide 2 P. W.“ eligible way to do it by way of leaſe and 
* releaſe; for by this conveyance he may re- 
ſerve to the tenant for life or in tail a power 
to leaſe, or to make a jointure, which will 
take effect by way of limitation of a uſe out 


of the original ſeiſin of the releaſee. 


Though a covenant to ſtand ſeiſed cannot 
at this day be made upon a pecuniary conſi- 
deration, yet it ſeems that a feoffee, or bar- 
gainee, &c. may, in conſideration of a ſum of 
money, to be paid at a future day, covenant 
to ſtand ſeiſed, to the uſe of a particular per- 
ſon, which covenant may well raiſe the uſe 

© Moor, 46. upon payment of the money ©. 
1 Leon, 25. 


2 Roll. ab. 786. 
B. n. c 470. 


e . By what words it may be-created. 


The conſideration in a covenant to ſtand 
ſeiſed is the chief requiſite to ſupport that 
conveyance, and therefore when a proper 

cConſideration appears, the words covenant 70 
fand ſeiſed are by no means neceſſary, though 
at the fame time it would be prudent to 1n- 
ſert them. Thus, if a man, in conſideration 
of natural love or marriage, grants, bargains, 
| ſells, 


C $63 } 


Alle, enfeoffs, and confirms, with a clauſe of 


warranty in the deed ©; or if for the ſame 


conſideration he grants and aſſigns a rent in 
fee®, theſe, without the words covenant to 


tand ſeiſed, will veſt the uſe in ceſtuique 
uſe. | 


T 93S indenture made, &c. between John 
Jones of of the one part, and Lewis Lane 
and Matthew Moore of &c. of the other 
part, witnelſeth, that the ſaid John Jones, for 
the ſettling and eſtabliſhing of all the meſſua- 
ges, farms, lands, tenements, and all other the 
hereditaments hereinafter \mentioned, to re- 
main and continue in the Bod of the ſaid 


John Jones in ſuch manner and ſort as is 


herein and hereby limited and expreſſed, 
and for and in conſideration of the natural 
love and affection which he bears unto thoſe 
to whom the eſtates are hereinafter limited, 
and for the advancement of Edward Jones 
his ſon, and others of his blood hereafter 
mentioned, he the ſaid John Jones doth 
hereby for himſelf and his heirs covenant, 
grant, and agree to and with the ſaid Lewis 
Lane, and Matthew Moore, and their heirs, 
that he the ſaid John Jones and his heirs 
ſhall and will from henceforth ſtand and con- 
tinue ſeiſed of and in all thoſe the meſſuages, 
&c. (here inſert the parcels), together with 


all and ſingular the appurtenances thereunto 


belonging, or in any wiſe appertaining, or 
reputed and taken as part or parcel thereof, 
Oo 2 to 


4 1 Vent. 137. 
2 Roll. ab. 


©2 Vent. 150. 
As to ſuch con- 
veyances as do not 
amount to a co- 
venant to ſtand 
ſeiſed, vide the 
caſes referred to 
2 Com. Dig. 456. 


Vide 1 P. W. 
£78. 102. 

2 Vern. 473. 
Vide 2 P. W. 
360. ; 
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to and for the uſes, intents, and purpoſes here- 
after limited, and to and for no other uſe, 
intent, or purpoſe whatſoever; that is to ſay, 
to the uſe and behoof of the ſaid Edward Jones 
for and during the term of his natural life, with- 
out impeachment of, or for any manner of 
waſte ; and after his deceaſe, then to and for 
the uſe and behoof of the firſt ſon of the ſaid 


Edward Jones lawfully to be begotten, and 


to the uſe and behoof of the heirs male of the 
body of ſuch firſt ſon ; and for default of ſuch 
iſſue (and ſo on with the other limitations). 
Provided, that if the ſaid John Jones ſhall 
and do at any time hereafter declare unto the 
faid Lewis Lane and Matthew Moore, or 
either of them, that he is intended to alter, 
or revoke any uſe, truſt, clauſe, or limitation 
in theſe preſents contained, by his writing 


indented, and by him ſealed and delivered in 


the preſence of two or more ſufficient and 
credible witneſſes, that then ſuch addition, 
alteration, or revocation by him ſo made 
ſhall ſtand and be good and effectual in the 
law to all intents and purpoſes, any thing 
herein contained to the contrary in any wiſe 


notwithſtanding. In witneſs, &c. 


N ? #3 A 


Aovaxcemenr, 
what, 241 to 243. 


ADVOWSON, 338, 339- 


ALIEN, | 
whether he may purchaſe lands in the name of a truſtee, gr. 


ANNUITY, | 
whether 1 340. 
forfeitable for treaſon, ibid. 
not within the ſtatutes of mortmain, and de donis, 140. 
grants of them regulated by 17 G. 3. c. 26. 363 to 366. 
how a re-purchaſe of them differs from a redemption, 366 to 


7 
8 . charge, the form of a grant of, during the life of the 
grantor, 374. 
remedies to recover, 385 to 393. 
not rendered «ſri3%5 by a clauſe of re-purchaſe, 403 in mar. 


APPOINTMENT. (Vide POWERS.) 

how it differs from a declaration of a uſe, 531. 

not conſidered as an independent conveyance, 532. 

when a perſon may appoint or convey as legal owner, 532 to 
$37» 

what eſtates it may limit, 537, 538. 

when it has relation to the conveyance by which it is created, 
538 tO 542. 

requiſites to be obſerved in deeds of, 542 to 544- 

a precedent of, by way of leaſe and releaſe, 544 to P 55. 


APPORTIONMENT, 397, 392, 393 · 
APPURTENANCES, 355 to 357. 
ATTORNMENTS, 346, 347. 455 


BARGAIN AN D SALE, 

| why preferable to a leaſe at common law, 394. 

conſideration of, 395. 441 to 444 

origin of, 404 to 407. 

cannot be made to the uſe of any but the bargainee, 409. 

whether a future or ſpringing uſe may be limited out of the 
eſtate of the bargainec, 410 to 415. — 

a power to make leaſes cannot be reſerved to a dai for 
life, 414, 415. 

whether the eſtate of the bargainor will ſupport a ſpringing or 
future uſe, 415 to 420. 

operation of it when made by a tenant in tail, 426 to 430. 

does not produce a 1 426, ON 

| Oo 3 BARGAIN 
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BARGAIN AND SALE /continucd) 
operates by tranſmutation of uſe, 427, 
when made by a tenant in tail transfers a baſe fee, 428. 
does not deſtroy contingent remainders, 431. 
what poſſeſſion it paſſes by virtue of the ſtatute, 431, 432. 
what relation the enrolment bears to it, 432 to 439. 
the form of it, to make a tenant to the præcipe, 441. 
who may convey by it, 444 to 448. 
by what words it may be made, 360. 443 to 451. 
what may be conveyed by it, 451 to 454. 
what words of limitation neceſſary to be uſed therein, 456. 


CESTUIQUE USE, 
ſituation of, and his feoffees before the Katuts 1 Rich. 3. 26ta 


29. 
Ss might have compelled his feoffees to make eſtates, 27. 54. 
might have aliened the uſe, 27, 
could not deviſe the land by 1 Rich. 3. 73. 
had neither jus in re, nor jus in rem, 107. 
might have been ſworn upon an inqueſt, 108. 
was a treſpaſſer, 109. 
micht have brought debt for rent, but could not avow, 109. 
wife of, not dowable, 109. 
who might have been, 89, go, 91. 
fAtuation of, and his feoffees, ſince 27 H. 8. 167, 168. 
eftate of, ſubject to all the incidents to which a legal eſtate is 


liable, 167, 


CESTUIQUE TRUST, 
of a term, whether he might convey the legal eſtate by a feoff⸗ 


ment purſvant to 1 Rich. 3. 42 to 67. 
has no power over the land, 61, 62, 64. 
of a term, forfeits it for felony, outlawry, and treaſon, 66, 67, 
nature of the eſtate of, 264 to 268. 
his power of alienation, 264, 265, 
a feoffment by, and his truſtee, will bar the intail, 266. 
a fine or recovery by him alone will bar the intail, ibid. 
whether a bargain and ſale, deviſe, or ſurrender, will have that 
effect, ibid. | 
no conveyance by him can work a forfeiture of the legal eftatg 


in the truſtee, ibid. 


CHOSES IN ACTION, 
not grantable by the common lav, 342. 


grantable in equity, 343, 344. 


COMMON, 330, 331. 
CONVEYANCE, 
by way of uſe, how it differs from and agrees with a conveyance 


at common law, 168 to 205 456, 
by way, of naſe, a man may thereby convey to himſelf—and may 


make his own right beir a pur chaſer, 170, 171. 


CONDITION, 
what, 181, 182, 


words of, 183. | | 
aches 9 CONSIDERATION, 


1 NN M ͤ 


CONSIDER ATION, 
of fealty, and rent, 56, 57. 
of tenure, 57 to 59. 145 to 149. 
to raiſe uſes on a feoffment, fine, recovery, leaſe and releaſe, and 
grant, 91 to 103. 
in a bargain and ſale, 395. 441 to 444. 


CORRODY, 331. 


E£OVENANT, . 

words of, may create a grant , 

to diſtrein, 380. OT ON 

to enter and hold, 382 to 385. 

to pay an annuity, 385 to 393. 

implied, 400, 401. 

implied, determines with the eſtate, 401, in margine. 

againſt prior incumbrances, 401. 

to make further atſurances, 401 to 403. 518. 

by bargainee for a valuable conſideration ſufficient to change 
the uſe, 412 to 414. | 

when ſeveral and when entire, 518, 519. 

whether one expreſs covenant ſhall qualify another expreſs one, 

518 to 524. 

whether an expreſs covenant ſhall qualify an implied one, 525, 
526, : 

8 the grantor 1s ſeiſed in fee, 5 12, 513. 

that the grantor has power to ſell, &c. 514, 515. 

when made againſt the grantor's own acts, and when againſt 
thoſe of his anceſtors, 518, in margine. 

that the grantee may peaceably enjoy, 516. 

that lands are free, &c. 517. 


COVENANT TO STAND SEISED, 
what, 5 56. 
on what eſtate it may operate, 557. 
conſideration of, 558 to 562. 
by what words created, 562. 
the form of, 563. : 


CURTESY, 
not of a uſe, fo, 110. 
of a truſt, 249. 
not out of the eſtate of the truſtee, 254. 
formerly out of the eſtate of feoffees to uſes, 111. 


COPYHOLD, 
whether a uſe may be limited upon copybold lands, 229. 
deviſe by ceſtuique truſt of, 266. 


DEBT. (Vide CESTUIQUE USE.) 


DECLARATION OF USES, 

: who may declare uſes, 208 to 211. 
the manner of declaring uſes, 211 to 218. 
what a good declaration of uſes, 211 to 221. ; 
difference between a declaration of uſes and an appointment, 


_ 95 larati fa truſt, 236 
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DEEDS. (Vide DECLARATION OF USES.) 
precedent and ſubſequent, 211 to 217. 


DEVISE, 

by ceftuique truſt of a copyhold, 266. 

whether the ſtatute 27 H. 8. extends to deviſes to uſes, 230. 

in truſt to permit A. to receive the profits, whether it is a uſe 
executed by the ſtatute, 230. 

whether a deviſe in truſt to pay over the profit is executed, 
221. 

of a uſe, 54+ 106, 


DISCENT, 
of a truſt, 257. 
of a uſe, 10g. 
if bargainee dies before enrolmient his heir ſhall take by delcenty 
vide Cro. Jac. 408, 409. 


DISCONTINUANCE, 348, 349. 426. 
difference between it and a diſſeiſin, 348. 


DISSEISIN, (Vide FORFEITURE.) 

how created, 306 to 320. 

the nature of it, ibid. 

an eſtate created by it ſufficient to ſupport a fine, 309 to 313. 

an eſtate created by it not ſufficient to ſupport a recovery, 313 
to 316. 

actual, and at the election of the parties, the difference between 
them, 316 to 320, 


DISTRESS. (Vide COVENANT.) 


DOWER, 
not of a uſe, 109, 110. 
not of a truſt, 511. 250. 
not of a jointenancy, 511. 
not out of the eſtate of the truſtee, 2 
formerly out of the eſtate of — to uſes, 111. 
different modes uſed by purchaters to prevent it, 511 to 517. 
if bargainee dies before enrolment his wife ſhall have dower, 


435: 


ELECTION, 
| where a grantee may elect to have an eſtate by way of leaſe at 
common law, or by way of bargain and ſale, 394. 
when a grantee may elect to recover a rent-charge by writ of 
annuity, or by diſtreſs, 385 to 389. 


ENROLMEN T. (Vide BARGAIN AND SALE, and DOWER. 
when to be made, 439. | 
what bargains and ſales are directed to be enrolled, 440, 


| ENTAIL. (Vide TRUSTS.) 


ENTRY), | 
whether a right of it was in feoffees after a feoffment or fine 
by ceſtuique uſe purſuant to 1 R. 3. 32 to 47. 


1 | ENTRY 


— 


ND EE 


ENTRY /continued) 

right of it remains in feoffees ſince the ſtatute 27 H. 8. te veſt a 
contingent or future uſe, 188. 222 to 229. 421 to 425. 

right of it not grantable over, 345. | 

power to enter limited by way of uſe, 383, 384. 

neceſſary ton leaſe at common law, 394- 

not neceſſary to a bargain and fale, except to bring treſpaſs, 431, 
432. f 

poſſeiſion by operation of the ſtatute of uſes, how it differs from 
an actual entry, 431, 432. 467. 


EQUITY. (Vide USES any TRUSTS.) 
when equal in the parties, he who has the law on his fide ſhall 
prevail, 65. | 
truſt a creature of equity, 232. 


equitable and legal eſtates muſt have the ſame conſtruction, 247. 


when differ, 249. 
follows the law, 249, 
Vide TRUSTS. | 


ESTATES TAIL. (Vide TRUSTS.) 
ESTATES PUR AUTER VIE, 376, 377. 
ESCHEAT. (Vide USES axbv TRUSTS.) 


EXCHANGE, | 
at common law, 492. 
made by leaſe and releaſe, 493, 


EXECUTORY DEVISE, 
how agrees with a ſhifting uſe, 191. 
(Vide USE, Springing or Shifting.) 


FATHER anpD SON, | L's 
what ſhall be deemed an advancement for the ſon, and not a 
truſt for the father, 241 to 243. IE 


FEE UPON A FEE. (Vide USES Shifting.) 
| when a man by the common law had limited a fee, no farther 
eſtate could be limited thereon, 181. 


FEOFFEES, | 
were compellable to convey by the direction of ceſtuique uſe, 
27. 54+ 
might have conveyed the lands for a valuable conſideration, and 
: without notice, 27. 3 
the ſtatute 1 R. 3. did not take away their power, 31. 
performed the feudal duties, and their eſtate ſubject to dower, 
curteſy, wardſhip, relief, &c. forfeitable for treaſon, and fe- 
lony, and they might have brought actions, &c. 111. 
have no intereſt in the lands ſince the 27 H. 8. 167. 


FEOFFMENT. (Vide POWERS.) 
by ceſtuique uſe after 1 R. 3. 31 to 41, 
a new kind introduced by 1 R. 3. 73, 74. 
conſideration of, 92, 93. 268. 
by ceſtuique truſt and his truſtee, 266, 
origin of, 270 to 272. . 


FEOFFMENT 
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FEOFFMENT continued.) 


definition of, 271, 272. 

when introduced in England, 272. 

charters of, when introduced, 273. 279, 280. 

of ſeveral villages 3 in one county, 276. 

of different counties, 276. 

feoffor ſhould have actual poſſeſſion, 278, 279. ou 

inconveniences of, 281, 282. 

cannot bar powers collateral, 289. 

bars all future uſes and rights, 292. 302- 

bars the feoffor of all intereſt in the lands, and the benefit of a 
condition broken, 303. 


by tenant for years, 304, 305. 
by tenant for years, elegit, ſtatute-merchant, or ſtaple, copy- 


holder, ditleifor, abator, or intruder, creates a frechold by 
diſſeiſin, 305 to 320. 

by tenant for years, &c. why it creates a freehold, ibid, 

operations of it, when made by a termor for 100 years, 320 
to 325. 

bars — remainders, 282. 

the form of it, 325. | 

incorporeal property will not paſs by it unleſs the word graxt is 
inſerted, 358, 359- 

(Vide USE, TRUST, POWERS, &c.) 


FIDEI-COMMISSA, 
what, 1 to 9. 


FEODUM or FEOF, 

What, 271. 
FELONY, (Vide USES, TRUSTS.) 251 5 
FINE. | | a 
by ceſtuique uſe, 40, 41. 
conſideration of, 93, 94. 
by the grantee of a truſtee, 255. 


by ceſtuique truſt, 265. 

cannot bar powers of collateral, 239. 
by bargainee of tenant in tail, 429. 
cannot create a diſſeiſin, 305. 


bars contingent remainders, 
(Vide n USES, en GRANT 85 ey) 


"FORFEITURE. 
whether created by a fooffinent by ceſtuique truſt. of a term, 


to 67. 
the ſteps nec eſſary to be taken in order to prevent it when made 


by a termor for years, &c. 320 to 325» 
FREEHOLD. 
not eſtate of, could be made to commence in ſuturo by the com- 
mon law, 175. 277. 354 
(Vide DISSEISIN.) 
GRANT. 0 
——— of, 102, 
in of, 327, 328. | 
origin of, 327, 3 h GRANT 
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GRANT continued.) 

definition of, 329. 

what things are allowed to paſs by way of, 330 to 348, 

what things are not grantable, 347, 342. 345. 

what are the peculiar properties of ſuch things as lie in grant, 
348 to 355. ; 

by ROY operative words incorporeal property will paſs, 358 
to 3 2. 

words of covenant will create a grant, 357. 

by what deſcription incorporeal property will paſs, 361, 362. 

the manner in which reverſions and rents are granted, 362, 363. 

form of a grant of an annuity or rent charge for the life of the 


grantor, 374. 
(Vide COVENANT, ANNUITY, &c.) 
GUARDIAN, 240. 
(side TRUSTS.) 
HABENDUM, : 
of a uſe, how it differs from an habendum at the common law, 
172, 173. | 
when it ſhall controul the premiſſes, and ſ6 e converſo, 499 
to 511. | 
HEIRS. (Vide USES, TRUSTS, LIMITATION, &c.) 
IMPLICATION. (Vide USES reſulting, TRUSTS reſulting.) - 
INFANT. (Vide DECLARATION of Uſes.) 
INQUEST), 


ceſtuique uſe might have been ſworn upon, 108. 


INTENT- (Vide USES reſulting.) 
JOINT-TENANCY, 203, 204. 173. 
LEASE and RELEASE. 


conſideration of, 95 to 99. 496. 

operates by way of tranſmutation of poſſeſſion, 99. 472 to 474. 

of a reverſion after an eſtate for life, 220. 

. property will paſs by it without the word gram, 

60, 361. . 

is es of its introduction, 461. 

the manner by which it is contrived or effected, 461 to 463. 

the privity necetlary to be between the releaſor and releaſee, 
4563 to 462. | f £ | 

what poſſeſſion the releaſee is required to have, 467 to 471. 

is a conveyance at common law, 471. 

uſes may be limited on the eſtate of the releaſee, 472 to 474. 

uſes declared upon the ſeiſin of the releaſee have the ſame con- 

ſtruction as thoſe declared upon a feoffment, 472 to 480. 

whether there may be a reſulting uſe thereon, 480 to 488. 

how operates when made to paſs a term of years, 504, 505. 

cannot create a diſſeiſin, 488, 489. | Wy 

cannot produce a diſcontinuance, 439. 

can only transfer the releaſor's lawful intereſt, 489, 490. 

when made by a tenart in tail it transfers a baſe fee, 490. 

dy mitter le droit, difference between that, and by enlargemen 


490. : 
does not deſtroy contingent remainders, 491. 
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LEASE AN P RELEASE { continued. } 
does not create a forfeiture, 492. 
ſaves an actual entry, 492. 
conveyance by it to a purchaſer and his truſtee to bar the wiſe 
of the purchaſer of her dower, 495. 
by what words it operates, 497. 


LESSOR AN D LESSEE, 
privity between them, 324. 


LIMITATION, 

how and in what reſpects the limitation and creation cf eſtates 
by way of uſe agree with and differ from the rules of the com- 
mon law, 168 to 20 

the ſame words e to create an eſtate in fee- ſimple, fee- 
tail, &c. on a conveyance to uſes ſince the ſtatute, as on a com- 
mon law conveyance, 168 to 170. 

conditional, the difference between that, and a condition and A 
ſpringing or ſhifting uſe, 183 to 188. 

words of, 183. 

of truſt eſtates, 248, 249, 

in a leaſe and releaſe, 499. 

by virtue of a power of appointment, 537, 538. 


- LIVERY AND SEISIN. 


what, 272, 273. 
in deed, 274. 277. 
by attorney, 275. 
within view or in law, 275, 276. 
of ſeveral villages in one county, 276. 
of ſeveral counties, 276. 
cannot be made without the conſent of the tenants, 276. 279, 
why introduced, 277. 


MERGER. (Vide LEASE and RELEASE.) 


MORTGAGES, 
of incorporeal property, how they differ —— theſe of corporea 


things, 351 to 353. 


NAKED POSSESSION, 306. . 


OCCUPANCY, 349, 350. 
PAROL AVERMENT, 237 to 245. 


'PERPETUITY, 193, 194. 


POSSIBILITY, | 
if grantable, 333, 334, margine, 


POWERS. (Vide APPOINTMENTS.) 


how they differ from ſpringing or ſhifting uſes, 288. 
collateral, 289 to 291. 
collateral not barred by a feoffment, 289. 

in groſs, 291. 299. 

in groſs are barrable by a feoffment, fine, or recovery, but not by 
a bargain and ſale, leaſe and releaſe, or covenant to ſtand 

| ſeiſed, 291. 

of revocation, 293. 

of revocation, _ barrable by fine, feoffment or recovery, 293. 


appendant, 298. POWERS 
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POWERS continued.) 
| appendant are barrable by fine, feoffment, recovery, leaſe and 
releaſe, bargain and ſale, covenant to ſtand ſeiſed, or aſſign- 
ment, 298. I 
appendant, when not barred, 298, 299. 
appendant, on what conveyances they may be raiſed, 300, 301. 


PREMISSES, 
the different powers of it and the habendum, 499 to 51. 


PRIVITY, 
between leſſor and leſſee, 324. 
between mortgagor and mortgagee, ibid, 


- RECOVERY, 

by ceſtuique uſe, 41. 

conſideration of, 93. 

by ceſtuique truſt, 265. 

by a tenant in tail of a rent, 353, 354. 

a bargain and ſale to make a tenant to the præeipe for the pure 
poſe of ſuffering a recovery, 441. 

by an infant truſtee, 89. 152. in margine. 


RECEIPT, 376. 


REDEMPTION, 
equity of it not to be reſtrained, 351. 
how it differs from a repurchaſe, 366 to 374. 


RELEASE. (Vide LEASE and RELEASE.) 


REMAINDER, 
what, 18r, 182. 
_ diſtinguiſhable from a condition, 181, 182. 

diſtinguiſhable from a ſhifting uſe, 197. 

limited in uſe follows the rules of the common law, 197. 

limited in uſe executed by the ſtatute, 206. 

difference between it and a reverſion, 206, 207. 

contingent, truſtees guilty of a breach of truſt in deſtroying it 
261. 5 

contingent, ſhould have a freehold to ſupport it, 278. 

contingent, barred by a feoffment, fine, or recovery, 282 to 288. 

contingent, not barred by a leaſe and releaſe, bargain and fale, 
or grant, 282. | 

veſted, how transferred, 332, 333. 336, 337. 

contingent, how transferred, 335, 336. 


REMITTER, 
what alceration the doctrine of uſes has made therein, 198 to 
203. 


conveyed to uſes, and executed by the ſtatute, 163 to 167. 
how executed, ihid. 

how created and granted, 331, 332. 362, 363. 
general eccupancy of, 349. 

remedies to recover them, 385 to 393. 
arrears of them, how recoverable, 388, 38g. 
whether apportionable, 390 to 392. 


REPURCHASE, 
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| REPURCHASE, 


clauſe of. Vide AN NUITY. 


REVERSION, 206, 207. 338. 
how granted, 338. 362, 363. . 


REVOCATION. (Vide POWERS.) 


SEISIN, FEE 

muſt be of as great an eſtate as the uſe to be derived out of it 
T50, I51. 477 to 479. | 

poſſibility of, 224. 421 to 426. 


STATUTE, 
. of Marlbridge, 10. 
de religioſis, ro, Ir. 
50 E. 3. c. 6. 12, 13. 
7 R. 2, c. 12. 19. 
15 R. 2. c. 5. 19. 
4 H. 4. c. 7. 24. 
11 H. 6. c. 3. ibid. 
1 R. 3. c. 1. 26 to 758 
1 . 7. c. 1. 76. 
4 H. 7. c. 17. 77. 
19 H. 7. c. 15. 78. 
23 H. 8. c. 10. 79. 
27 H. 8. c. 10.4 16. 
29 Car. 2. c. 3. 163. 220, 221. 235. 249. 273. 
of limitations, 251. 352. 


SUBSTITUTIONS, 
the diviſion of them in the civil law, 3, 
vulgar, 3, 4. | 
pupillary, 4. 
direct or fiduciary, 4 to 9. 


- SURRENDER, 


by ceſtuique truſt of a copyhold, 266. 
of incorporeal property will pats without the word graut, 360. 


by one termor for years to another, 505, in mar. 


TENANT IN TAIL, 
whether he might ſtand ſeiſed to uſes, 143 to 152. 


whether he may be a truſtee, 152, 153. 


TENURE, 
conſideration of, 145 to 149. 

TERMS FOR YEARS, 

| whether a uſe might have been limited thereon before 1 R. 3. or 


after the 27 H. 8. 42 to 61. 
whether a uſe limited on a term for years was within 1 R. z. 


42 to 61. : 
to attend the inheritance, 528. 


TREASON, (Vide USES, TRUSTS.) 251. 
7 TRUSTS, 


t +5 * 


TRUSTS, 
diſtinguiſhed from uſes, 9. 14 to 18. 231to 234. 

origin of, 12. 

not alienable by the common law, 46. 54. 265. 

of a term cannot deſcend to the heirs of ceſtuique truſt although 
particularly named, 49. 

not deviſable, 54. 

a declaration did not alter the property of the truſtee, 54, 86. 

of a term forfeited for felony, treaſon, and outlawry, 66. 

liable to execations on judgments, RY and recognizances, 
67. | | 

are aſſets, 67, 68. 251- 

alienable and deviſable in equity, "OE 2 57. 

deſcendible, 251. 

will not ſurvive, 69. 

muſt have the ſame conſtructiou as legal . 70, 247, 24% 

executed and executory, 160, 161. 

their introduction ſince 27 H. 8. a to 234 

what, 234. 

the nature of them, 234 to 251. 

reſulting, 235. 238 to 247. | 

declaration of them, 236 to 238. | * 

limitation of them, 248, 249» 

tenancy of the curteſy of them, 249. 

no dower thereout, 250, 511. 

not affected by the ſtatute of limitations, 2 5 1. 

of inheritance not forfeited for Pugs but ſecus as to treaſon, 
ibid, ; 


TRUSTEE, 

conſtituted merely for the benefit of the ceſtuique truſt, 63, 

of a term forfeits it for treaſon, 66. 

who may be, 152 tO 154. 

the nature of his eſtate, 251 to 264. | a 

if he conveys for a valuable conſideration and without notice, 

the purchaſer is not a truſtee, 252. 

may ſue in his own name, ibid. 

his eſtate in equity not ſubjeR to be forfeited for felony, nor 
ſubject to dower or curteſy, 253, 2 2 54+ 

alienations by, 255. 

cannot change the nature of the ruſt eſtate, 25 5. 

cannot hurt ceſtuique truſt by omitting to po: what he * to 
do, 256. 

his office is honorary, ibid. 

mult anſwer to ceſtuique truſt, ibid. 

whether allowed extra- allowance, 257. 

not allowed for his trouble in the management of the truſt 
eſtate, 257. 

allowed his neceſſary expences, 258. 

not charged for more than he receives, 258. 

allowed his coſts, damages, and expences, 259. 

only anſwerable for fraud or groſs neglect, 260, 261. 

when guilty of à breach of truſt in joining to deſtroy contingent 
remainders, 261, 

when he ought to join with ceſtuique truſt to bar the entail, 262. 

| TRUSTEE 
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TRUSTEE {continued } 


when and how he ought to convey, 262 to 264. 
whether an action at law will lie againſt him, 267. 


TRESPASS. (Vide ENTRY.) 
USURIOUS CONTRACT. (Vide ANNUITY.) 


USE, ; ; 


and uſufruct in the civil law, 2. 

definition of, 8, 9. 

diſtinguiſhed from a truſt, 9. 14 to 18. 

nature of it before 1 R. 3. 26 to 28. 

whether it might have been limited upon a term for years, 42 
to 61. Tg, 

alienable, 46. 54. 

not extendable, 53. 110. 

not colluſive or covinous, 15, 16. 53. 

deviſable, 54. 106. { 

poſſeſſio fratris of it, 54. 105. | 

could only be limited out of the ſeiſin of feoffees in fee before 
27 H. 8. . | 

king could not ſtand ſeiſed to it, 76, 

conſideration to raiſe it, 91 to 103. 

who could ſtand ſeiſed to it, 85 to go. 

who could be ceſtuique uſe, 89 to gr. | 

out of what things, and by what inſtruments it might ariſe, 103, 
104. 143. 153, 154. 163, 164. 229, 230. 331. 450 to 454» 

deſcendible, 104. . 

was not ſubject to dower or curteſy, 109, 110. 

not ſubject to wardſhips, reliefs, marriages, &c. 110, I11, 

enſued the nature of the land, 111, 112. 

differed in many reſpect from caſes of poſſeſſion, 112 to 114. 

limited upon a contingency, 114. | 

inconveniences of, 1x5, 116. | 

whether ſtatute 27 H. 8. intended to deſtroy uſes, 125, 126. 

ſtatute 27 H. 8. did not deſtroy uſes, 127 to 130. | 

reſulting, 128 to 138. 162, 163. 174 to 181. 269. 304. 460. 


| reſulting executed by the ſtatute, 127 to 140, 162, 163. 


what and how executed by the ſtatute, 140 to 167. 

who may ſtand ſeiſed to it ſince the 27 H. 8. 143 to 150. 

could not be of a greater eſtate, than the ſeiſin out of which 
it was to ariſe, 150, 151. 477 to 479. 

the words truſt, confidence, and intent may create it, 18, 154 
to 156, | 

when 8 when not changed, 1 56 to 163. 412 to 414. 

rents conveyed to uſes executed by 27 H. 8. 163 to 167. 

whether the limitation and creation of eſtates by way of uſe 
agree with or differ from the rules of the common law, 168 
to 205. 

the doctrine of uſes enables a man to convey to himſelf, 169. 171. 

ſecondary, or ſhifting, 174 to 197. 288. 410 to 426. 

ſecondary, or ſhifting, whether barrable, 190 to 195. 30r. 

doctrine of uſes has made an alteration in the antient laws of 
remitter, 198 to 203. 

who may declare a uſe, 208 to 211. 


USE 
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USE {continued } | 
| the manner of declaring it, 211 to 218. 
what a good declaration, 211 to 221. 
what not executed by 27 H. 8. 222 to 231. 
in contingency, 222 to 229. 
covenant by a bargainee for a valuable conſideration ſufficiem 
to change it, 412 to 414. 
pleading, 130 to 133. 481 to 485. 


WARRANTY, - 

releaſe with, 426. 490. 

annexed to a bargain and ſale, 432. 
WASTE, 428. 432. 


WRIT, — 
of cauſa mattimonii prælocuti, 11. 
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NEW EDITIONS of the following Valu- 
able LAW BOOKS are lately publiſhed 
by E. and R. BROOKE. 


1. FNOKE UPON LITTLETON ; or, LORD 

COKE's COMMENTARY upon LITTLE- 
TON's TREATISE of TENURES in ENGLAND, 
collated with ancient printed and manuſcript Copies 
of that authentic Work. To which are added, the 
Norzs of Lord Cnitr-Jusrice HATE and Loxp 
CHanceLLok NoTTINGHAM. By FRANCIS HAR- 
GRAVE, Eſq. and CHARLES BUTLER, Eſq. 
of Lincoln's-Inn. Together with an ANaLysIs of 
LiTTLETON's TENUREs, written in 1659 by an un- 
known Author. The FOURTEENTH EDITION, Corrected 
and improved. Price 3]. 3s. in Boards, 

* * This Edition is improved by a new Arrangement 
of the Notes in that part of the Work executed by 
the former Editor, by which they are brought to cor- 
reſpond more immediately with the Authorities in the 


Text of the original Work, and are beſides more 
conveniently diſtinguiſhed from each other. 


GENTLEMEN poſſeſſed of the former Numbers, and 
Parts of the Work, may now complete the Volume. 


2. SHEPPARD's TOUCHSTONE of COMMON 
ASSURANCES; or, A plain and familiar Treatiſe, 
opening the Learning of the Common Aſſurances or 
Conveyances made uſe of in this Kingdom. The S1xTH 
EpiTion, with Notes and additional References, by 
EDWARD HILLIARD, Eſq. of Lincoln's-Inn. One 
Volume, Royal Octavo. Price 128. bound. 

+4+ Tus new Edition, beſides being conſiderably re- 

duced in Price, is improved by the Addition of 

Notes on Points lately determined in the ſeveral 

Courts; from the Books of Reports publiſhed by 


Cowersr, DoucLas, DURNFORD and EasT, and 
Brown's ReporTs IN CHANCERY. Temp. LoRD 


TavRLow. 


LAW BOOKS LATELY PUBLISHED BY E. AND k. BROGKE; 
3. HISTORY of the ENGLISH LAW, from the 
Time of the Saxons to the End of the Reign of PHILIP 
and Mary. By JOHN REEVES, Eſq. Barriſter at 
Law. The Second Edition, with conſiderable Additions; | 
in Four Volumes Octavo, price 11. 10s. bound, 

„ Ts Work contains an hiſtorical Account of the 
n and Laws of this Kingdom before the 
Conqueſt, as alſo of the progreſſive Introduction of 
new, Laws by Statutes, and by the Determinations of @ 
the ſeverals Courts of Judicature under the ſubſequent 
Reigns ; deduced from the Works of GLanviL, 
BrAcron, BriTToON; and the older Law WRITERõ, 
as alſo from the Statutes, Year-Books, and other au- 
thentic Materials; down to the n of — 
ELIZABETH. | 


4. ESSAY on the NATURE and OPERATION of 
FINES and RECOVERIES. By WILLIAM CRUISE; 
| Efq, of Lincoln's-Inn. The Second Edition, with large 
Additions, Two Volumes, Octave. 2 bound in 
One), 9s. bound, 


. 5. THE BANKRUPT LAWS. By WILLIAM 
COOKE, Eſq. of Lincoln's-Inn. The Second Edition, 
with conſiderable Additions of new Caſes, in Two 
Volumes, Octavo, price 128. bound. 


6. READING on the STATUTE of USES, 
27 Hen. VII. c. 10. By LORD BACON. A New 
* Octavo, price 18. 6d. 


& 


7. OPINIONS of EMINENT COUNSEL in 
CASES chiefly relating to CONVEYANCES. Two 
Volumes, Oc tavo, price 148. bound. | 


+t Tais Collection conſiſts principally of Opinions 
of that late Eminent Conveyancer MR. Boorn. 


